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CORPORATE DISCLOSURE STATEMENTS  

 

Pursuant to Supreme Judicial Court Rule 1:21, amici make the following 

disclosures: 

• The Massachusetts Legal Assistance Corporation (MLAC) is a statutorily 

created agency established by c. 221A, §2. 

• De Novo Center for Justice and Healing, Greater Boston Legal Services 

(GBLS), Massachusetts Law Reform Institute, MetroWest Legal Services, 

National Association of IOLTA Programs, National Consumer Law Center, 

National Legal Aid and Defender Association, and Political Asylum and 

Immigration Representation (PAIR) Project are nonprofit organizations that 

operate as tax-exempt organizations under section 501(c)(3) of the federal 

Internal Revenue Code. 

• The Boston Bar Association (BBA) is a bar association that currently has 

15,000 members. 

• Amici do not issue any stock or have any parent corporation, and no publicly 

held corporation owns stock in any amicus. 

PREPARATION OF AMICUS BRIEF 

Pursuant to Appellate Rule 17(c)(5), amici and their counsel declare that: (a) no 

party or party’s counsel authored this brief in whole or in part; (b) no party or 

party’s counsel contributed money to fund preparing or submitting the brief; (c) no 

person or entity other than the amici curiae contributed money that was intended to 

fund preparing or submitting a brief; and (d) counsel has not represented any party 

in this case or in proceedings involving similar issues, or any party in a case or 

legal transaction at issue in the present appeal.  
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ISSUES PRESENTED 

(a) Did the approval of a class action settlement/entry of judgment in a class 

action involving residual funds violate Mass. R. Civ. Pro. 23 (e) where plaintiff 

failed to notify the Massachusetts IOLTA Committee of the proposed settlement, 

thereby depriving the IOLTA Committee of the opportunity to be heard about the 

fair distribution of those residual funds;  

(b) If so, what is the appropriate remedy for the violation; and 

(c) Does IOLTA have standing to appeal from a judgment approving the 

final distribution of settlement funds. 
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INTERESTS OF THE AMICI CURIAE 

Boston Bar Association  

The Boston Bar Association (BBA), with about 15,000 members, traces its 

origins to meetings convened by John Adams, who provided pro bono 

representation to the British soldiers prosecuted in connection with the Boston 

Massacre and went on to become our nation’s second president. The BBA’s 

mission is to advance the highest standards of excellence for the legal profession, 

facilitate access to justice for all, foster a diverse and inclusive professional 

community, and serve the community at large. The BBA’s interest in the case at bar 

relates to the courts’ oversight of matters involving access to justice; and where, as 

here, parties are bound by enforceable rules of procedure intended to further the 

public interest.  

The Boston Bar Foundation (BBF) serves as the charitable arm of the 

Boston Bar Association. In 2025-26, it awarded more than $2 million in legal 

services grants to 54 local organizations in the Greater Boston area. The 

organizations receiving BBF grants serve the needs of Greater Boston’s most 

vulnerable communities—including domestic violence survivors, immigrants, 

incarcerated individuals, low-income workers, veterans, children, and families in 

crisis. The BBF makes these grants using funds received from the IOLTA 

Committee. The IOLTA Committee receives the interest generated by lawyers’ 
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pooled trust accounts, certain court and attorney registration fees, cy pres awards in 

class actions, and undistributable trust account funds. The IOLTA Committee 

distributes these monies to the BBF, the Massachusetts Bar Foundation, and the 

Massachusetts Legal Assistance Corporation. These three charities then use the 

funds from the IOLTA Committee to support civil legal aid programs, ensuring 

access to justice for people who can’t afford legal representation in cases involving 

housing insecurity, discrimination, public benefits, education, family law, and 

more. 

De Novo Center for Justice and Healing 

De Novo is a nonprofit organization that provides legal assistance in the areas of 

housing and homelessness prevention, family law/domestic violence, immigration 

law, and disability benefits, as well as a full range of mental health services and 

case management to help clients cope with the emotional impact of trauma. 

Its work is made possible in part through generous funding from the Interest on 

Lawyers’ Trust Accounts (IOLTA) Committee, which it receives via the Boston Bar 

Foundation, Massachusetts Bar Foundation, and the Massachusetts Legal 

Assistance Corporation. These funds are essential to advancing its mission of 

providing client-driven integrated legal and mental health services to overcome the 

impacts of poverty, inequity, and trauma. 
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The matter at issue—the request to vacate the Ortins settlement due to a notice 

violation and remand for further proceedings—directly impacts De Novo. If 

additional funds were awarded to the IOLTA Committee and subsequently 

distributed to civil legal aid organizations like DeNovo, it could expand its 

capacity to provide legal services to even more vulnerable individuals, helping to 

uphold the principle of equal access to justice. 

Greater Boston Legal Services, Inc. 

Greater Boston Legal Services, Inc. (“GBLS”) is a nonprofit, nonpartisan 

civil legal aid organization based in Boston, Massachusetts, with over a 100-year 

history and is the primary provider of free legal services to low-income, elderly, 

and disabled people in Boston and thirty-one surrounding cities and towns. 

GBLS’s mission is to provide free, civil legal assistance to as many low-income 

individuals as possible and address the causes and effects of poverty as they relate 

to basic human needs such as safety, shelter, financial stability, and employment by 

advocating for change in those societal systems which present as barriers to 

escaping poverty. To that end, GBLS prioritizes legal assistance to clients in the 

direst need of access to housing, access to benefits, health care, immigration 

support, personal safety, employment protections, food security, and disability 

benefits. In addition to individual representation, GBLS also meets its mission by 

engaging in systemic advocacy including representing community advocacy 
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groups, appellate and class action litigation, and legislative advocacy, as well as 

participating as members of specialized advocacy task forces, councils and 

advisory groups. GBLS is committed to access to justice for all the eligible people 

in its catchment area.  

GBLS has a strong interest in this case because it utilizes IOLTA funds to 

further its mission, allowing it to provide comprehensive civil legal assistance to 

the broadest group of low-income individuals without regard to undue restrictions 

upon their access to justice due to inability to pay for an attorney. The loss of 

IOLTA funding would severely impact GBLS’ ability to provide a pathway to 

justice for many low-income individuals and curtail its capacity to effect systemic 

change to ensure that the courts and government systems are responsive to the 

needs of all people. 

Massachusetts Law Reform Institute 

The Massachusetts Law Reform Institute (“MLRI”) is a statewide nonprofit 

poverty law and policy center. Its mission is to advance economic, racial, and 

social justice through legal action and multi-forum advocacy that removes barriers 

to opportunity and creates a path to stability for low-income individuals, families, 

and underserved communities. 

MLRI provides such advocacy directly and by supporting legal service 

organizations across the state. MLRI receives grants and partners with many legal 
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service and community programs which receive grants from the Massachusetts 

Legal Assistance Corporation, the Massachusetts Bar Foundation, and the Boston 

Bar Foundation that are funded in whole or part by IOLTA proceeds. 

Massachusetts Legal Assistance Corporation  

The Massachusetts Legal Assistance Corporation (MLAC) is a non-profit 

organization established by the Commonwealth in 1983 to ensure that low-income 

people with critical noncriminal legal problems would have access to legal advice, 

information, and representation. MLAC is the largest funder for civil legal aid 

organizations in Massachusetts. MLAC’s primary funding sources are from the 

state budget and from Interest on Lawyers’ Trust Accounts, provided by the 

Massachusetts IOLTA Committee. MLAC distributes that funding to six regional 

and 10 statewide organizations. The core purpose of the civil legal services system 

is to address the causes and to ameliorate the effects of poverty by pursuing equal 

justice for people with low incomes. Civil legal aid organizations rely heavily on 

MLAC and IOLTA funding to address serious legal issues impacting their basic 

needs, including housing stability, health care, family law, domestic violence, loss 

of income, education, and other critical concerns. MLAC and IOLTA funds are 

critical to narrowing the justice gap for low-income residents across the state. 
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MetroWest Legal Services 

Since 1976, MetroWest Legal Services (“MWLS”) of Framingham, 

Massachusetts, has been providing free civil legal services to protect and advance 

the rights of people living in poverty, people aged sixty years and older, people 

with disabilities, and otherwise disenfranchised individuals living in the 45 

Massachusetts communities served by MWLS. MWLS is the leading legal services 

provider for survivors of domestic violence, immigrants seeking humanitarian 

relief, low-income tenants facing eviction or foreclosure, elders facing financial 

exploitation, disabled individuals seeking access to disability benefits, those 

seeking health care access, SNAP benefits, and unemployment benefits, those with 

consumer debt issues, and children with special needs seeking appropriate services 

in their education setting. 

MWLS is a recipient of IOLTA funding through the Massachusetts Legal 

Assistance Corporation, the Massachusetts Bar Foundation and the Boston Bar 

Foundation. These general operating funds are critical to preserving and expanding 

its work in all areas of the law and allowing flexibility to respond to crises and 

trends that are not always anticipated. The possibility that significant funding that 

should go to the IOLTA Committee instead reverts to the defendants, is deeply 

troubling and defeats the purpose of the IOLTA statute. 

National Association of IOLTA Programs 
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The National Association of IOLTA Programs (NAIP) is a nonprofit, 

nonpartisan membership organization for funders of civil legal aid throughout all 

United States jurisdictions and the Canadian provinces and territories. NAIP 

supports the growth and development of Interest on Lawyers Trust Account 

(IOLTA) programs, including the diversification of their funding sources, to 

increase access to justice for all. NAIP was established in 1986 to enhance legal 

services and justice for low-income and underserved individuals through the 

advancement of IOLTA programs as effective grantmaking organizations. 

National Consumer Law Center 

The National Consumer Law Center (NCLC) is a Massachusetts non-profit 

corporation established in 1969 and incorporated in 1971. It is a national research 

and advocacy organization focusing specifically on the legal needs of low-income 

and financially distressed consumers. NCLC is recognized nationally as an expert 

in consumer credit issues. For more than 50 years, NCLC has drawn on this 

expertise to provide information, legal research, policy analyses and market 

insights to federal and state legislatures, administrative agencies, and the courts. 

NCLC also publishes a twenty-one volume Consumer Credit and Sales Legal 

Practice Series which includes Unfair and Deceptive Acts and Practices (11th ed. 

2025) and Consumer Class Actions (11th ed. 2024). A major focus of NCLC’s work 
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is to increase public awareness of unfair and deceptive practices perpetrated 

against low-income consumers, and to promote access to justice.  

National Legal Aid and Defender Association 

The National Legal Aid and Defender Association (NLADA) is the largest 

national legal aid organization, with almost 600 program members dedicated to 

ensuring access to justice for the poor through the nation’s civil legal aid and 

defender programs. In Massachusetts, 25 member organizations provide civil legal 

assistance on a local or statewide basis. NLADA’s civil legal aid provider members 

are funded by a variety of sources, including cy pres awards, to address the 

overwhelming need for access to justice among the nation’s poor. Court rules such 

as Mass. R. Civ. Pro. 23 that address access to justice through cy pres distribution 

requirements are vital to NLADA program members and to the delivery of civil 

legal services. NLADA works with its member organizations, the American Bar 

Association and other access to justice organizations to encourage cy pres awards 

to organizations which address the huge justice gap for low-income persons in the 

civil justice system in the United States. 

Political Asylum Immigration Representation Project, Inc 

The Political Asylum Immigration Representation Project, Inc. (PAIR) is a 

nonprofit organization and the leading provider of pro bono legal services to 

indigent asylum-seekers and immigrants unjustly detained by ICE in 
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Massachusetts. PAIR staff attorneys specialize in humanitarian forms of relief, 

such as asylum, withholding of removal, U Visa relief, bond, habeas, Temporary 

Protected Status, and Special Immigrant Juvenile Status, along with general 

removal defense for detained and non-detained individuals. PAIR recruits, mentors 

and trains over 1,500 active volunteer attorneys from private law firms to 

represent, without charge, low-income clients, the majority of who are asylum-

seekers who have fled from persecution throughout the world. At any given time, 

PAIR represents, through pro bono counsel, several hundred clients with active 

cases each year from over 90 countries worldwide. Most PAIR clients are survivors 

of torture and trauma seeking asylum, victims of domestic violence, victims of 

crimes in the U.S., and/or abandoned and abused children. PAIR is fortunate to 

receive generous funds from the Interest on Lawyers’ Trust Accounts (IOLTA) to 

support its mission critical work. PAIR receives IOLTA funds from the Boston Bar 

Foundation, Massachusetts Bar Foundation, and the Massachusetts Legal 

Assistance Corporation. The matter at issue in this case, the request the Ortins 

settlement be vacated due to a notice violation and request that the matter be 

remanded for further proceedings, impacts PAIR in that potential additional funds 

might have been awarded to the IOLTA Committee and then to civil legal aid 

groups like PAIR would help support of legal work, ensuring access to justice for 
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even more people who cannot afford legal representation in cases involving 

immigration matters.  
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STATEMENT OF THE CASE 

 While this appeal concerns a number of issues arising out of the Superior 

Court’s approval of a class action settlement, as amici, we focus in this brief 

exclusively on the observance and enforcement of Rule 23(e)(3), which states, 

inter alia, 

Where residual funds may remain, no judgment may enter or compromise be 

approved unless the plaintiff has given notice to the Massachusetts IOLTA 

Committee for the limited purpose of allowing the committee to be heard on 

whether it ought to be a recipient of any or all residual funds. 

 

Here, the Superior Court approved a $4.16 million class action settlement with a 

provision allowing for the reversion of residual funds to the defendant, despite the 

plaintiff failing to provide the notice to the Massachusetts IOLTA Committee (the 

“IOLTA Committee”) as required by the Rule. See Brief of Appellant at 8-11.1   

By failing to provide such notice, the plaintiff deprived the IOLTA 

Committee of the opportunity to be heard on whether it should receive any portion 

of the residual funds. This failure undermined the letter and purpose of Rule 23, 

 
1 The Superior Court (Judge Lu presiding) provided preliminary approval of the proposed 

settlement in December 2020; no notice was given to the IOLTA Committee prior to that 

approval. The Court approved the settlement after a fairness hearing in July 2021; the IOLTA 

Committee was not provided notice. The IOLTA Committee was provided notice in November 

2023, when the parties sought to approve disbursement of residual funds, and the IOLTA 

Committee objected. At an April 2024 hearing, the Court (Judge Howe presiding) acknowledged 

that the IOLTA Committee had not been provided the appropriate notice but determined she was 

bound to allow the distribution despite this failure based on the law of the case doctrine. See 

Appellants’ Br. at 10-11. The BBA does not take a position on whether the law of the case should 

have been applied as it was by the Superior Court below but adopts the IOLTA’s Committee 

argument that an appeals court is not bound by the lower court’s application of the doctrine. 
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which requires that residual funds “be disbursed to one or more nonprofit 

organizations or foundations . . . or to the Massachusetts IOLTA Committee to 

support activities and programs that promote access to justice for low-income 

residents” of the Commonwealth. Mass. R. Civ. Pro. 23(e)(2).   

Parties in Massachusetts class actions must honor Rule 23(e)(3), and courts 

are bound to enforce it. Absent consistent observation and vigilant enforcement, 

the Rule risks becoming a nullity, potentially depriving the public of a vital source 

of funding for access to justice initiatives. Court enforcement of the Rule, 

moreover, is necessary to ensure that the IOLTA Committee—specifically and 

deliberately named in the Rule as a party to be noticed whenever residual funds 

might remain in a class action settlement—is at least given the opportunity to be 

heard, regardless of a court’s final disposition on any given settlement. 

To avoid Rule 23(e) becoming a dead letter, amici request that the Court 

vacate the proposed settlement agreement for failure to provide the IOLTA 

Committee with the required notice, and remand to the Superior Court to conduct 

proceedings consistent with the requirement of Rule 23(e)(3). 
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STATEMENT OF THE FACTS 

 Amici adopt the statement of facts as set forth in the Appellant’s brief. 

ARGUMENT 

I. RULE 23’s EXPLICIT REQUIREMENT OF NOTICE TO THE IOLTA 

COMMITTEE MUST BE OBSERVED AND ENFORCED FOR THE 

RULE TO ACCOMPLISH ITS OBJECTIVES 

 

A. The Plain Language of the Rule Requires IOLTA Committee Notice 

Where Residual Funds in a Class Action Settlement “May Remain.” 

 

The plain text of Rule 23(e) controls this case: 

Where residual funds may remain, no judgment may enter or compromise be 

approved unless the plaintiff has given notice to the Massachusetts IOLTA 

Committee for the limited purpose of allowing the committee to be heard on 

whether it ought to be a recipient of any or all residual funds.  

 

Mass. R. Civ. Pro. 23(e). This rule plainly prohibits a court from entering judgment 

and approving settlements under the circumstances presented in this case: the 

IOLTA Committee was not notified of the settlement, despite the possibility of 

residual funds, before the settlement could be approved. Courts in the 

Commonwealth are, and the Superior Court below was, bound to follow these 

prescribed rules and procedures. The Superior Court failed to do so here, and the 

judgment should be accordingly vacated and remanded. 

B. Adhering to the Requirements of Rule 23(e) Furthers Important Policy 

Objectives. 
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In 2009, Rule 23(e) was added by the Supreme Judicial Court based on a 

recommendation from the IOLTA Committee.2 See 2008 Reporters’ Notes to Rule 

23. Consistent with the practice of various courts around the country applying the 

cy pres doctrine, Rule 23(e) was and is intended to provide residual funds from 

class action settlements to nonprofit organizations and foundations supporting 

“projects that will benefit the class or similarly situated persons consistent with the 

objectives and purposes of the underlying causes of action on which relief was 

based.” Mass. R. Civ. Pro. 23(e)(2); see also Geanacopoulos v. Philip Morris USA, 

Inc., 2017 Mass. Super. LEXIS 73, at *2 (Jun. 9, 2017) (“This rule is similar in aim 

to common-law cy pres doctrine, which governs the disposition of property 

dedicated for charitable purposes where the original purposes had become 

impossible or impracticable.”). Alternatively, the Rule allows for such funds to be 

provided “to the Massachusetts IOLTA Committee to support activities and 

programs that promote access to the civil justice system for low-income residents 

of the Commonwealth of Massachusetts.” Mass. R. Civ. Pro. 23(e)(2). 

 
2 As argued in their briefs, the parties disagree on certain facts regarding which version of Rule 

23(e)(3) applies: the Rule was amended in 2023 during the pendency of this case, see Reporters’ 

Notes to Mass. Rule of Civ. Pro. 23. This aspect of the parties’ dispute is of no moment to the 

present amicus brief. The pre-2023 version of the Rule did not provide for the specific timing 

requirements now added in the second and third sentences of Rule 23(e)(3); in either case, the 

Rule called for notice to the IOLTA Committee prior to the entry of judgment, which did not 

occur before the settlement was approved in 2021. 
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The Rule has since been amended twice: once in 2015 to provide for 

notification to the IOLTA Committee “so that it may be heard on whether it should 

receive ‘any or all’ residual funds that may remain in a class action after all 

payments have been made”; and once in 2023 to clarify the process and timing for 

notification. Rule 23 Reporters’ Notes, 2015, 2023.   

As these amendments to Rule 23 make clear, notice to the IOLTA 

Committee is not a mere technicality or afterthought: it is the mechanism through 

which residual funds are directed to legal aid and access-to-justice initiatives. Rule 

23’s notice provision is part of a well-considered, codified effort to ensure that 

residual funds from class action settlements are used for the common interest. The 

fact that it is codified as a specific settlement procedure in the Rules creates 

obligations—in particular, to the plaintiff to notify the IOLTA if such residual 

funds “may” remain, see Rule 23(e)(3)—as well as expectations among the parties 

to consider how a settlement contemplating the possibility of residual funds will 

effectively be shaped. It also obligates courts to enforce this same rule. 

Rule 23(e) provides a vital source of funding for legal services organizations 

distributed through the Boston Bar Foundation (BBF), Massachusetts Bar 

Foundation (MBF), and the Massachusetts Legal Assistance Corporation (MLAC), 

as well as through cy pres awards directly to legal services organizations. In 2024, 

for example, IOLTA received—and distributed to the BBF, MBF, and MLAC—
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$1.2 million from class action residual awards. See Massachusetts IOLTA 

Committee Financial Statements, Years Ended December 31, 2024 and 2023, 

available at https://www.maiolta.org/about-us/financial-statements/file. This 

important source of access-to-justice funding cannot easily be replaced. 

By being deprived of the requisite notice, the IOLTA Committee was denied 

its right to be heard in this case regarding the distribution of residual funds in the 

public interest. Anytime Rule 23(e)(3) is ignored, IOLTA is deprived of its right to 

be heard, and the public interest consequently suffers. Allowing the lower court’s 

decision approving the settlement to stand, despite the fact that the notice provision 

was violated, will simply encourage parties to ignore the rule going forward, 

making it merely aspirational—or worse, a dead letter. The SJC has the opportunity 

now to provide clear guidance that conformity to the rule is mandatory and is 

necessary to safeguard the public interest. 

Further, by approving the settlement without the required notice, the 

Superior Court was denied the opportunity to exercise the scrutiny that Rule 23(e) 

requires to protect absent class members and ensure compliance with the Rule’s 

mandatory cy pres framework. That review is meaningful: courts have required 

that the parties modify their settlement agreements in light of IOLTA Committee 

objections. See, e.g., Marks v. The Realty Assocs. Fund X, L.P., Op. No. 145932, 

2021 Mass. Super. LEXIS 32, at *2 (Feb. 9, 2021) (rejecting the proposed 

https://www.maiolta.org/about-us/financial-statements/file
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settlement agreement in light of the IOLTA Committee’s objection that all residual 

monies reverted to defendant in violation of the rule, directing the parties to 

modify the agreement and denying preliminary approval on other grounds); 

Geanocoupolos, 2017 Mass. Super. LEXIS 73, at *3 (noting that the IOLTA 

Committee objected to a proposed distribution of funds to four public health 

organizations with a modest residual amount to the IOLTA Committee, after which 

the parties revised the agreement).   

As a practical matter here, by failing to allow the Committee to be heard as 

the rule required, the Court lost the opportunity to consider whether the agreed-

upon reversion of potentially millions of dollars to the defendants, rather than 

using those funds for access-to-justice purposes expressly identified in Rule 23(e), 

was fair and consistent with the Rule. Judge Howe expressly acknowledged that 

the return of residual funds to the defendants constituted a violation of Rule 23(e). 

See Memorandum of Decision and Order (Apr. 4, 2024), at 3. The notice 

mechanism is workable and routinely applied, and its effect is simply to allow the 

Court to consider the IOLTA Committee’s position when residual funds “may 

remain” and ensure that the disposition of those funds complies with the Rule. See, 

e.g., Martin v. Res. Control, Inc., No. 2184-cv-00021, 2023 Mass. Super. LEXIS 

616 at *3 (Mar. 30, 2023); Laplant v. Yankee Candle Co., Inc., No. 2379-cv-00117, 

2024 Mass. Super. LEXIS 1046, at *8 (Feb. 27, 2024). 
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Rule 23(e)(3) ultimately functions as a procedural safeguard to protect the 

public’s interest in access to justice. Compliance with these procedural safeguards 

is fundamental to ethical and competent class action practice, and an important tool 

for both the bench and bar to effectuate public interest priorities in the effective 

administration of justice. The Rule should have been followed here, and it should 

be followed in all applicable cases. 

CONCLUSION 

An unenforced rule is nullified. Emptied of its power, the rule becomes a 

hollow promise of a right, where the rights holder has no effective remedy. Given 

the importance of Rule 23(e) to the public interest and access to justice, this Court 

should not allow it to fade into obsolescence. 

Based on the foregoing points and authorities, amici request that the Court 

vacate the proposed settlement agreement for failure to provide IOLTA the required 

notice, and remand to the Superior Court to conduct proceedings consistent with 

the requirement of Rule 23(e)(3). 

Respectfully submitted, 
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