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April 26, 2024

Timothy E. Maguire
Supreme Judicial Court
One Pemberton Square
Boston, MA 02108

Re: Proposed Amendments to Rule 12 of the Massachusetts Rules of Criminal Procedure

Dear Attorney Maguire,

On behalf of the Boston Bar Association ("BBA"), we thank you for the opportunity to
comment on the proposed changes to Rule 12 of the Massachusetts Rules of Criminal
Procedure.

The invitation to comment was distributed to the BBA’s Criminal Law Section, which discussed it
at length and proposed the attached comments. Please note that the attached document does not
constitute a position of the BBA as a whole, but rather reflects the views of the individual
members of the Section. We hope these comments may be useful to the Court as it considers the
proposed amendments.

Thank you for providing members of the bar with an opportunity to weigh in on these

proposed changes and please feel free to contact me should you have any questions or
concerns.

Sincerely,

Hannah Kilson
President


http://www.bostonbar.org/

Comments of the Boston Bar Association’s Criminal Law Section
on Proposed Amendments to Rule 12 of the Massachusetts Rules of Criminal Procedure

In response to an invitation for comments from the Supreme Judicial Court and the Standing
Advisory Committee on the Rules of Criminal Procedure, the Boston Bar Association’s (“BBA”)
Criminal Law Section reviewed and discussed the proposed changes to Mass. R. Crim. P. 12,
relating to package plea deals following the Court’s suggestion in Commonwealth v.
DiBenedetto, 491 Mass. 390, 405-407 & n.6 (2023).

The BBA Criminal Law Section raised two concerns with the proposed amendments:

First, the proposed language seems to assume the wrong directionality of coercion in package
plea deals. Specifically, the amendments require disclosure of “whether the plea is conditioned
on the actions of a codefendant,” but the more important inquiry should be whether the
resolution of a codefendant’s case is conditioned on the actions of the defendant.

DiBenedetto states that a Rule 12 judicial inquiry into the voluntariness of a plea is “incomplete
if the judge is not made aware that the defendant's codefendants had reason to pressure the
defendant to plead guilty.” 1d. at 406. It notes that “package” plea deals might coerce a defendant
to plead guilty in two ways: either the more direct coercion of a codefendant trying to force the
defendant to plead guilty to allow the codefendant to resolve the codefendant’s case as well, or
the more subtle coercion of a defendant involuntarily self-sacrificing to benefit a loved one. Id.
Both scenarios assume that the direction of coercion is not from the defendant’s plea being
conditioned on the actions of the third party, but rather from the third party’s resolution being
conditioned on the actions of the defendant. (The word “resolution” is important here because
the “package” might sometimes require a plea for all codefendants but could also involve the
dismissal of charges against the other party, or even an agreement not to charge that party in the
first place, in exchange for one defendant pleading guilty.)

Section members had several ideas about how to remedy this problem: one possibility would be
to change the language in question to “whether the plea is part of a conditional package
involving the resolution of charges or potential charges against another person”; another
possibility would keep language about “whether the plea is conditioned on the actions of a co-
defendant” but add, at the end of the clause, “whether the resolution of another person’s case or
investigation is conditioned on the plea of the defendant.”

Second, the section was concerned about the inclusion of “cooperation agreements” in these
amendments. There was some confusion over why cooperation agreements were included at all
given that DiBenedetto, which the amendments follow, does not mention them. The decision
does mention plea agreements “conditioned on the cooperation of more than one defendant,” 491
Mass. at 406, quoting United States v. Caro, 997 F.2d 657, 660 (9th Cir. 1993), but context
makes clear that “cooperation” in that quotation means only agreeing to plead guilty, not
cooperation in the sense of “cooperation agreements,” which generally refer to agreements to
testify against or otherwise provide information about third parties, e.g., Commonwealth v.
Burgos, 462 Mass. 53, 59 (2012). Section members were therefore uncertain whether these
amendments would apply to such cooperation agreements, and, if so, whether the amendments



would require disclosure of the terms of the agreements or just their existence, and what issues
judges should consider in evaluating a cooperations agreement’s effect on the voluntariness of a
plea. Some clarification in the text of the Rule or the reporter’s note would help.

Section members were particularly concerned that the amendments would make cooperation
agreements presumptively public, to be placed “on the record in open court ... unless the judge
for good cause allows” otherwise, which would create serious dangers to the pleading defendant.
See, e.g., Commonwealth v. Mr. M., 409 Mass. 538, 538 n.1 (1991) (not using defendant’s full
name in opinion discussing enforcement of promises for cooperation, on the ground that,
“[b]ecause he acted for the Commonwealth in seeking evidence against drug dealers, it is said
that his life would be in jeopardy if his name were disclosed.”).



