
Officers 

Hannah L. Kilson  

President 

Matthew V.P. McTygue  

President-Elect 

Suma V. Nair  

Vice President  

Andrew P. Strehle  

Treasurer  

Mark C. Fleming  

Secretary  

 

Members of the Council  

Joanna Allison   

Carla Barrett 

Christine Bellon  

Mark H. Burak  

Luke Cadigan 

Yvonne W. Chan  

Christopher Escobedo Hart  

Katherine Fick 

David M. Friedman    

Stephen P. Hall 

Miranda Hooker  

Yalonda Howze 

Giselle J. Joffre 

Robert Kubica 

Matthew J. Lawlor   

Garrett D. Lee 

Mark Lee 

Ingrid S. Martin 

Elizabeth Matos  

Andrew J. Merken  

David Nagle  

Angela Onwuachi-Willig 

Chinh H. Pham  

Kevin Prussia  

Barbara Robb 

Payal Salsburg  

David M. Solet  

Colin G. Van Dyke  

 

 

Past Presidents  

Deborah J. Manus  

Jonathan M. Albano  

Lisa G. Arrowood 

Joseph W. Bartlett  

Jack Cinquegrana 

Paul T. Dacier 

Gene D. Dahmen 

Anthony M. Doniger 

Thomas E. Dwyer, Jr. 

Donald R. Frederico 

Lisa C. Goodheart 

Julia Huston  

Michael B. Keating 

Joseph L. Kociubes 

Renée M. Landers 

Hon. Edward P. 

  Leibensperger (Ret.) 

Joan A. Lukey 

Hon. Sandra L. Lynch 

Hon. Margaret H.  

  Marshall (Ret.) 

Edward I. Masterman 

Martin F. Murphy  

Chrsitine M. Netski 

Chinh H. Pham  

Rudolph F. Pierce 

Joel M. Reck 

John J. Regan 

Lauren Stiller Rikleen 

Mary K. Ryan 

James D. Smeallie 

Mark D. Smith 

Richard A. Soden 

Carol A. Starkey 

Kathy B. Weinman 

Raymond H. Young  

 

 

 

 

November 22, 2023  

 

 

Francis V. Kenneally, Clerk 

Supreme Judicial Court of Massachusetts  

John Adams Courthouse, Suite 1400  

Boston, MA 02108 

 

Re:  Commonwealth of Massachusetts v. Warrens Gelin, 

No. SJC-13433 

Amicus Curiae Letter 

 

Dear Clerk Kenneally: 

 

As an organization dedicated to advancing the highest standards of justice, the Boston Bar 

Association (“BBA”) respectfully submits this letter in response to the amicus solicitation 

issued by the Justices in the above-captioned case. The BBA focuses its letter on the question 

posed by the Court concerning whether it “should reconsider or modify the rule set forth in 

[Commonwealth v. Olsen, 405 Mass. 491 (1989)] regarding the applicability of the 

exclusionary rule to probation revocation proceedings … [in order] to clarify the rule’s 

applicability to motions to suppress that are based on alleged equal protection violations.”  

The BBA supports the ability of any individual who is serving a probationary sentence and is 

subjected to racial profiling to seek suppression of any evidence discovered as a result of 

racial profiling pursuant to Commonwealth v. Long, 485 Mass. 711 (2020), and its progeny. 

 

On this issue, the BBA joins the positions articulated in Sections I and II of the amicus brief 

filed jointly by the Committee for Public Counsel Services (“CPCS”), the American Civil 

Liberties Union of Massachusetts (“ACLUM”), and the NAACP Legal Defense & 

Educational Fund, Inc. (“LDF”).  Law enforcement or any government action that 

impermissibly targets a person based on their race holds no place in a constitutional justice 

system that guarantees equal protection of the law.  The impact of allowing evidence that is a 

result of impermissible racial profiling to be used as a basis to find a violation of an 

individual’s probationary term will lead some individuals serving probation to be 

incarcerated.  Even if one person is incarcerated due to information gained as a result of 

racial profiling, it is one too many. The BBA writes to offer its support for the position that 

evidence against any individual in a court of law that is a result of “selectivity or discretion 

… based on an unjustifiable standard such as race, religion or other arbitrary classification,” 

Commonwealth v. Long, 485 Mass. 711, 717 (2020) (citations and select punctuation 

omitted), must be excluded. 
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A. Probationers who are subject to racial profiling should be granted the 

opportunity to assert their constitutional rights to suppress any information 

gained by law enforcement officers as a result of racial profiling.  

 

In Massachusetts, all individuals “are born free and equal” (art. 12 of the Declaration of 

Rights of the Massachusetts Constitution), including probationers who are subject to the 

“discriminatory enforcement of traffic laws” that occurs when “police stop drivers of color 

… for insignificant violations (or provide no reason at all).” Long, 485 Mass. at 717.  Having 

been targeted for government action based on impermissible prejudice based on the color of 

their skin, probationers who are subject to racial profiling should be afforded the “right of 

enjoying and defending their lives and liberties” (art. 12 of the Declaration of Rights of the 

Massachusetts Constitution) through challenging the use of evidence against them in 

probation violation hearings.  

 

A question left open by Commonwealth v. Olsen, 405 Mass. 491, 496 (1989) -- what “police 

misconduct” would “shock[] the conscience” or be “egregious” enough to warrant 

suppression of evidence in a hearing regarding a violation of probation—is answered here.  

Racial profiling unconstitutionally subjects people of color to, inter alia, government invasion 

of one’s right to privacy in their persons and property, onerous procedures, and unwarranted 

punishment.  When an individual on probation is charged with criminal conduct based on 

evidence obtained through racial profiling, that evidence and the resulting criminal charges 

are fruit of the poisonous tree.  The poison spreads all the more quickly in violation of 

probation hearings, where the standard of proof is lower and the rules of evidence and 

procedure are relaxed.  With fewer procedural rights, the likelihood of incarceration is greater 

and more likely in probation revocation proceedings than in the prosecution of new criminal 

charges.  The inevitable result, therefore, is that evidence obtained as a result of racial 

profiling in probation revocation proceedings will result in the greater incarceration of Black 

and Latinx individuals. 

 

In its work on criminal-justice policy, the BBA has repeatedly emphasized the urgency of 

addressing wide, systemic disparities in the treatment of Black and Latinx individuals 

compared to their white counterparts. The BBA’s Criminal Justice Reform Working Group’s 

2017 report, No Time to Wait: Recommendations for a Fair and Effective Criminal Justice 

System (“No Time to Wait”),  cited numerous studies supporting the fact that 

“Massachusetts’ criminal justice system impacts citizens of color, and neighborhoods with 

large black and Hispanic populations, far more severely than it impacts other groups in our 

state.” No Time to Wait, at 2.  In recent history, the “data suggests, the incarceration rates for 

blacks and Hispanics in Massachusetts far exceeded the rates for whites.”  Id. at 3.  

 

  

Racial profiling “involve[s] egregious police conduct or conduct that ‘shock[s] the 

conscience,’” which is “an invitation to harassment” by law enforcement personnel that 

cannot stand.  Olsen, 405 Mass at 495. To allow racial profiling as a foundation for increased 

punishment, including greater rates of incarceration or more onerous probationary terms, 

violates the very foundation upon which our system of justice is based. 



 

To answer this Court’s question posed to amici, constitutional provisions ensuring equal 

protection of the laws to all individuals should allow those individuals accused of violating 

the terms of their probation the right to file motions to suppress evidence obtained as a result 

of racial profiling.   

 

B. Allowing the accused to challenge evidence obtained through racial profiling in a 

probation revocation proceeding and a new criminal charge necessitates the 

consolidation of matters for the purpose of litigating the motion. 

 

The BBA appreciates concerns that probation violation hearings are ill-suited to litigating 

suppression motions pursuant to Long (“Long motions”).  Probation officers are not required 

to be attorneys with responsibility to defend Long motions on behalf of the Commonwealth.  

Further, it is not an efficient use of court resources to conduct an evidentiary hearing in a 

probation violation matter only to conduct the same or similar hearing in a new criminal case 

stemming from the same underlying conduct.  Administrative challenges or conveniences, 

however, should not trump an individual’s right to equal protection of law.  

 

The BBA recognizes the potential complexity of the implementation of a new pathway to 

consider Long motions and offers one  suggestion to address it: Where a defendant serving 

probation will be filing a Long motion in a new criminal case, the motion should also apply 

to the probation case, insofar as it is premised on the new criminal case.  In other words, the 

Long motion in both the new case and the probation case should be litigated together, with 

the prosecutor in the new case acting on behalf of the Probation Department in the violation 

of probation hearing.  In this select instance, this Court should allow the consolidation of the 

two matters to be heard for the purpose of resolving the Long motion and make clear that 

such consolidation does not constitute prohibited “tracking.”    Where the violation of 

probation matter would not be continued for the purpose of “await[ing] the disposition of the 

criminal charge,” but would be consolidated with the new criminal matter for the purpose of 

resolving the motion in both matters, this Court should make clear that such consolidation is 

recommended and the prohibition against tracking does not apply.  

 

  

 

 

 

 

 

 

 

 

 

 

 

 



DECLARATION PURSUANT TO MASS. R. APP. P. 17(c)(5) 

 

No party or a party’s counsel authored this letter in whole or in part.  No party, party’s 

counsel, or a person or entity, other than the amicus curiae, its members, or its counsel, 

contributed money that was intended to fund preparing or submitting the letter.  Neither 

amicus curiae nor its counsel has either represented any of the parties to this appeal in 

another proceeding involving similar issues, or been or represented a party in a proceeding or 

legal transaction at issue in the present appeal.  

 

        

       

 

             
      ___________________________  

Hannah L. Kilson, BBO #637710 

BBA President 

16 Beacon Street 

Boston, Massachusetts 02108 

Tel: 617.419.3178 

kilson@nspllp.com 
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CERTIFICATE OF SERVICE 

 

I, Hannah L. Kilson, certify that on November 22, 2023, pursuant to Mass. R. App. P. 13(d), 

a copy of the foregoing Motion of the Boston Bar Association for Leave to File Amicus 

Curiae Letter Late in Commonwealth v. Warrens Gelin, SJC-13433, was filed 

electronically. I served a copy of this document directly on counsel for Appellant, Owen 

Murphy, at owen.murphy@clarkscove.co, and on counsel for Appellee, Lee Baker, at 

lee.baker@mass.gov. Notice of this filing will further be sent by operation of the Court’s 

electronic filing system to all parties indicated on the electronic filing receipt. Parties may 

access this filing through the Court’s system.  

  

           

 

      

 

 

 

 
      ___________________________  

Hannah L. Kilson, BBO #637710 

BBA President 

16 Beacon Street 

Boston, Massachusetts 02108 

Tel: 617.419.3178 

kilson@nspllp.com 
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