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INTRODUCTION

In the Strategic Plan 2001 just adopted by the Boston Bar Association Council, the BBA has reaf-
firmed that part of its core mission is to enhance the profession of law by promoting equal access to justice.
Twenty-first century America is indeed a nation of laws, but far too many of our fellow citizens cannot
meaningfully exercise their legal rights in courts, administrative tribunals, or legislative bodies because they
cannot afford an attorney and the legal system is foreign territory to an unrepresented litigant.

There is no single way to achieve equal access to justice. Since 1971, staff legal services programs have
comprised the front line for delivery of legal services to the indigent, with substantial financial support from
the federally funded Legal Services Corporation (“LSC”). In the last four years, however, there have been
substantial reductions in LSC funding for staff legal services programs, along with restrictions which hinder
LSC recipients from providing legal services equal to those available to private litigants. Pro bono work by
individual attorneys continues to be an important part of meeting the challenge of equal access to justice.
The BBA Action Committee to Promote Volunteerism had as its goal this year mobilizing the resources of
the private bar to that end. In addition, the bar has actively lobbied for increased public funding of legal
services programs, has worked for the continuation of the Interest on Lawyers Trust Account program, and
has taken a leadership role in stimulating private financial support for legal services through the Boston Bar
Foundation.

But these efforts, alone or together, cannot insure equal access to justice. Those who spend time in the
courts of Massachusetts report a dramatic increase in parties appearing without lawyers. The BBA Task
Force on Unrepresented Litigants (“Task Force”) was established to consider the question of what should be
done in response. The Task Force studied all existing data in Massachusetts, collected additional data, and
looked at information available nationally concerning the growth in numbers of unrepresented litigants and
the various ways in which the justice system is adapting to meet the needs of those who go it alone.

We discovered that nationwide much effort has gone into investigation of “pro se” or “unrepresented
litigants.” However, there have been no prior efforts in Massachusetts to study unrepresented litigants in an
organized way, looking at all Massachusetts courts. Individual courts, judges, bar associations and lawyers
have experimented with programs to assist unrepresented parties, but there has yet been no organized,
system-wide response. In 1996, the Massachusetts Commission on Equal Justice expressly recommended a
study of pro se litigation in Massachusetts.

Clearly the best response is to ensure that each litigant has a lawyer, and that there are sufficient
courthouses, judges and personnel to hear cases quickly. Such an enormous commitment of financial and
other resources would be required to provide full representation to all needy parties in civil matters that full
representation is not likely to occur any time soon. We must provide representation for as many as possible,
but we also must accept and accommodate litigants without lawyers.

No useful purpose is served by stereotyping unrepresented litigants. While we found that most unrep-
resented litigants simply could not afford lawyers, others were unrepresented for a variety of reasons. The
Task Force does not seek to encourage pro se litigation. As noted by the Minnesota Chief Judges Commit-
tee,

Pro Se litigation should not be encouraged but must be accepted. The state court system has an obli-
gation to assist pro se litigants in order to provide meaningful access to the court system, ensure confidence
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in our justice system, and make use of staff resources.’

Justice Posner of the 7* Circuit put it another way: “It is unfair to deny a litigant a lawyer and then trip
him up on technicalities.” Merritt v. Faulkner, 697 F2d 761 (7* Cir. 1983). Simply put, unrepresented
litigants are here to stay, and if our justice system is to have credibility or public support, we must find a way
to ensure that justice is available and understandable.

Just as there is no one type of pro se litigant, there is no one step which will best accommodate all pro
se litigants. Educational materials such as brochures, videos, websites and recorded telephone services help,
but follow-up advice from a “lawyer for the day” or a telephone hotline is often crucial. Helpful court
personnel not only lead to fairer results, but also create a sense that our public courts are accessible to the
public. The problem is not one dimensional.

Judges, court personnel, lawyers, and their clients all benefit when disputes involving unrepresented
parties are resolved efficiently. If no assistance or information is provided until the party appears alone
before the court, the judge ends up taking more time with the matter. Everyone else waits, or simply does
not get reached. Judges and court personnel are caught between a duty to be impartial and a desire to see
justice done. Tensions rise, and unrepresented litigants get frustrated and angry. The justice system, in-
tended as a constructive channel to resolve disputes, instead exacerbates them. The response must be a series
of steps which, taken together, will lead to an efficient, fair resolution of cases involving parties without

lawyers.

This Task Force Report is but one stage in a process of facing the challenge presented by unrepre-
sented litigants. We have tried to gather in one place a comprehensive analysis of the prior efforts, and to
advance the available knowledge by interviews, surveys, focus groups, and research. We hope that this
Report will serve as a solid basis for the next stage. Our goal is to present an overall evaluation of the issue
of unrepresented litigants in Massachusetts, encourage an organized, consistent response, and foster ongo-
ing experimentation and implementation of change on a system-wide basis.

We invite all who share our goal of a fairer, more accessible justice system to read our report and join in
meeting the challenge of insuring equal access to justice for unrepresented litigants.

Mary K. Ryan Edward Notis-McConarty
President, Chazir, Boston Bar Association Task Force
Boston Bar Association On Unrepresented Litigants



EXECUTIVE SUMMARY

The Boston Bar Association Task Force On Unrepresented Litigants (“Task Force”) was estab-
lished to consider what should be done to respond to the dramatic increase in parties appearing without
lawyers in the Massachusetts courts. The Task Force studied all existing data in Massachusetts, col-
lected additional data, and looked at information available nationally concerning growth in numbers of
unrepresented litigants and the various ways in which the justice system is adapting to meet the needs
of those who go it alone.

Task Force FINDINGS

+ Litigants without lawyers appear in striking numbers in all Massachusetts courts;

* Unrepresented parties present new challenges which the current judicial system cannot handle
adequately;

+ Insome types of matters unrepresented litigants do not-obtain results as favorable as those with counsel;

* Unrepresented litigants are a concern to judges, who seek guidance in handling pro se matters;

+ Court personnel find unrepresented litigants a particular challenge;

+ Financial constraints cause many parties to proceed pro se;

* Responses to unrepresented litigants have not been consistent or organized;

* Unrepresented litigants benefit most from a combination of approaches;

+ Further information is needed to assess the pro se issue; and

* The changes required to accommodate unrepresented litigants will only occur if there is an ongoing
institutional commitment with clear responsibility.

Task FORCE RECOMMENDATIONS

1. THe Avaiasiuty OrF Lawyers MusT Be INCREASED.

In view of the importance of representation by a lawyer, the first and most important recommenda-
tions of the Task Force are to increase funding for legal services programs for those who cannot afford to
hire a lawyer; to increase the pro bono services available from members of the bar, including representation
on a reduced fee basis depending on the ability of the client to pay; to make information about available
lawyer referral resources readily available to courts and administrative agencies; and to support and encour-
age the unbundling of legal services so that litigants can pay for and receive advice or discrete services.

2.  CourtHouses Must Be More AccessiBLE AND User-FRrIENDLY.

Our courthouses must be designed and operated to welcome, educate and provide justice to the public.
Use of an information booth and signs in English and other languages with directions and schedules are



recommended. Court schedules must be designed to accommodate not just lawyers, but also the general
public. This should include scheduling hearings at specific times and in some categories of cases, such as
summary process, scheduling hearings at different times so that the volume of cases will not interfere with
their fair, orderly, and efficient disposition.

3. EpucanionaL ANp ExpLanatory MATERIALS SHouLD Be PRODUCED AND EFrecTively DISTRIBUTED.

Educational materials for the use of unrepresented parties should be prepared and made available in a
systematic way. Channels of communication which must be utilized to their fullest extent include websites,
brochures, videos, telephone hotlines, recorded telephone information, seminars/ self-help workshops and
clinics. There are a number of existing brochures and videos which should be catalogued. Judicial approval
of any materials to be distributed to pro se litigants would ensure their acceptance, use and accuracy. It is
also essential that there be community outreach to let unrepresented citizens know of the resources available
to them.

4, Court StarF Must Be TrRaINED AND AssiGNED To DeaL ErrecTively AND DIRecTLy WitH THe PusLic.

The court staff at all levels of the court system believe that unrepresented litigants represent particular
challenges and call for special attention. Each clerks’ office should consider how it can assist unrepresented
litigants. There should be at least one staff member designated as the primary resource for unrepresented
parties. All court staff should be trained to respond with special sensitivity to unrepresented members of the
public. Court staff must also be assured that they can assist unrepresented parties without violation of any
ethical prohibitions.

5. AurernaTIVE DispuTe ResoLution SHoutD Be ExpaNDED For UNREPRESENTED PARTIES.

Alternative dispute resolution can be very effective and efficient for unrepresented parties in many
circumstances since it can be adapted as necessary to encourage the unrepresented parties to voice their
concerns. The speed with which an arbitration, mediation, or conciliation hearing can be concluded is a big
advantage to an unrepresented party. There are notable exceptions, however, where there is a severe imbal-
ance in power or a history of violence between the parties, such that some types of cases — including
domestic violence cases specifically — are not appropriate for mediation. Alternative forms of dispute reso-
lution should be made available in the community before either party gets to court. For matters that do
reach the courts, mediation or conciliation should be the first step for most types of disputes where such
efforts have not already been made. Mediators or others who preside at alternative dispute resolution pro-
ceedings must be trained to decline to handle those cases which are not appropriate for mediation (for
example, domestic violence), and to elicit a full story from each side.

6.  Jupces SHouLp Nor ALtow Lack oF RepresentaTion To Resutt In A MiscarrRIAGE OF JUSTICE.

Where one or more parties to a matter is unrepresented, a judge has a heightened responsibility to
ensure that the proceedings are fair. Whenever appropriate, judges should explain the proceedings in simple
terms and consider granting a recess or continuance to allow the unrepresented party to obtain counsel.
Where unrepresented parties are involved in a case, a judge should review any settlement which could lead
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to severe consequences, such as eviction or imprisonment (in cases involving a contempt or abuse com-
plaint). If there appears to be a language barrier, the agreement should be translated or explained in the
parties’ primary language, and there should be a certification to that effect. In certain types of cases, case
management conferences in which judges or magistrates can set out clear deadlines and expectations for
unrepresented parties should be mandatory. In general, judges should be offered support and training in
dealing with unrepresented litigants. To assist judges, the Task Force recommends development of guide-
lines for what a judge should tell a pro se litigant.

7. Tue District Court AnD Boston Municipa Court SHoutp Have ExpANDED EQuITY JURISDICTION.

Existing equity jurisdiction for abuse prevention, housing matters, or small claims should be expanded.
For many people, the District Courts are physically located close to their homes. At present, these courts
lack the equity jurisdiction which is needed in many cases to deal effectively with those types of matters in
which parties without lawyers are common. These courts should be given equitable jurisdiction so they can
resolve such matters in practical, efficient ways.

8.  Some CHanges RequirRep To Absust To UNREPRESENTED PaArTIES ARE FUNDAMENTAL AND
WipespreaD, REQUIRING COMPREHENSIVE SYSTEMIC CHANGE.

Each court should strive to make standard forms in simple, straightforward language available to the
general public for as many matters as possible. Directions or explanations should be made available with the
forms. Courts must recognize and accommodate the growing population of litigants with linguistic, cul-
tural, or physical barriers. Signs, forms and directions should be made available in a variety of common
languages. Interpreters and bilingual personnel must be recruited. Printed materials must be made available
in alternative formats for those with visual disabilities. Providing adequate funding for interpreter services is
a basic responsibility of our court system. Finally, court procedures should be as simple, straightforward, and
self-executing as possible.

9.  [MPLEMENTATION.

The Task Force recommends that the Supreme Judicial Court establish a standing committee to ad-
dress issues relating to unrepresented litigants. The Task Force should include representatives from each of
the departments of the Trial Court, a representative from the office of the Chief Justice for Administration
and Management, and representatives of the bar.



1. THE CHARACTER AND DIMENSION OF PRO SE
LITIGATION: THE NATIONWIDE PERSPECTIVE

The Latin phrase “pro se,” which means on be-
half of one’s self, is generally used to describe liti-
gants who appear in court without lawyers to repre-
sent them.*. Indeed, the term is apt, for uncounselled
parties are truly on their own, left to navigate through
a seemingly alien and uncharted country without a
map or compass. Rules of court developed, to para-
phrase Justice Holmes, not from logic but from ex-
perience, seem arcane and irrational to one un-
schooled in the language of the law and unfamiliar
with its customs. One anecdote reported to the Task
Force speaks volumes of the gap that unrepresented
litigants must attempt to bridge: pro se litigants have
repeatedly complained that judges were biased against
them because their cases were dismissed “with preju-
dice.”

In order to understand pro se litigation, the
members of the Task Force divided themselves into
committees, each of which studied a different facet
of the issue. The courts of the Commonwealth, state
and federal, at all levels, were the subjects of the study,
which sought to gather and assess the views of the
people who encounter unrepresented litigants every
day: judges, clerks, lawyers and pro se litigants them-
selves. The findings of these committees, the data
they collected, the responses to their surveys and in-
terviews are set out in Section I of this Task Force
report. This section of the Report is intended to pro-
vide a broader context for those observations.

A. Pro SE LiTicaTioN IN THE
DoMEsTIC ARENA

During the last decade, courts throughout the
United States have reported consistent and signifi-
cant increases in the number and proportion of pro
se litigants. Although some growth in pro se litiga-
tion is reported in all categories of civil litigation,
the most drastic and consistent increase appears to
be in domestic litigation. Research around the coun-
try confirms this trend. A 1995 study sponsored by
the California State Bar Committee on Courts and

Legislation observed that, while pro se litigation has
increased generally, “family law appears to be the most
impacted by the growing trend to ‘go it alone.” This
has created serious problems for judges in family law
matters, for court staff, for attorneys when the other
side is unrepresented, and for the pro pers themselves
who are often ‘at sea without a compass.™

In some jurisdictions, self-representation in
domestic cases has become almost commonplace. The
August 17, 1993 Wall Street Journal cites statistics
from Washington, D.C. and Des Moines, Jowa, in-
dicating that 88 percent and 53 percent respectively
of litigants in domestic cases are pro se.’. These fig-
ures are a far cry from the earliest pro se survey avail-
able to this Task Force, a study of two Connecticut
courts in 1974-1976, which found that only 2.7per-
cent of litigants in domestic cases were pro se.®

In 1991, the Washington State Bar Associa-
tion conducted a survey of County Clerks concern-
ing the frequency and proportion of self-representa-
tion in civil litigation involving domestic relations,
and learned that of the more than 10,500 domestic
relations cases filed in 1991 in one Washington
county, nearly three quarters (7,670) involved at least
one pro se party.’. In the civil area generally, survey
results from another Washington county show that
pro se filings had doubled from 1980 to 1990, so that
by 1991, approximately 40 percent of all civil cases
involved at least one self-represented individual ®.
Similarly, a September, 1997 article in 7he Chicago
Lawyer, reported that 5,816 pro se filings were re-
corded in the Cook County Domestic Relations Di-
vision in 1996, up from 4,320 in 1995, and 3,200 in
19947

- In addition to compiling statistics, a number of
studies have addressed the attitudes of judges and
court personnel to pro se domestic litigation. For in-
stance, the Washington State Bar Association sur-
vey yielded a number of general observations from
the court clerks about pro se domestic litigants, in-
cluding that:



*  Many pro se litigants experience difficulty
completing forms and following basic court
procedures:

* Court staff members are required to spend
significant time assisting pro se litigants;

* Inadequately prepared pro se litigants often tie
up courts with continuances and modifications;
and

* Lack of appropriate services for pro se litigants
results in unfavorable outcomes as well as in
frustration and disillusionment with the legal
system. '

The most definitive look at pro se litigation in
the domestic courts to date was a study of the Supe-
rior Court of Maricopa County, Arizona sponsored
by the American Bar Association. Looking closely
at almost 1,900 domestic cases, the ABA found that
in over 88 percent of the divorces filed in this county
in 1990, at least one of the parties was pro se. In 52
percent of the cases, both parties were without at-
torney representation.’’. This study contrasts strongly
with a 1985 study of the same court which reported
47 percent of divorces involved one pro se and a
1980 report finding that 24 percent of all divorce
cases involved at least one unrepresented litigant.!?

The Maricopa study also identified groups more
likely to handle their domestic litigation without at-
torney assistance. Specifically, the study found that:

* Lower-income people are more likely to
represent themselves;

* Younger persons are more likely to represent
themselves than older individuals;

* Although less well educated people are more
likely generally to handle their litigation pro se,
the majority of people who handled their
domestic relations cases pro se were relatively
well-educated, with the most common level of
education for pro se domestic litigants being 1
to 3 years of college;

« Litigants with unskilled jobs were significantly
more likely to handle their cases pro se than
professionals or individuals employed in upper
management;

* People with no children were significantly more
likely to represent themselves than those with

children; _

* People with little or no real estate or personal
property were significantly more likely to rep-
resent themselves; and

Individuals with newer marriages were
significantly more likely to represent themselves
than those with older marriages.?

In addition, the Maricopa study found that although
many pro se litigants expressed confidence in their
ability to handle their cases, approximately 30 per-
cent experienced problems with the legal process and/
or legal forms. Of these individuals, only 50 percent
obtained assistance in addressing their problems.*

The findings of the Maricopa study were echoed in
the recent report of the State Bar of California on
self-representation in domestic relations cases. Al-
though no specific data on the income or education
levels of the pro se litigants were available to the study
sponsors, the report argued that in many California
counties more than half of all family law parties pro-
ceed pro se, far exceeding the percentage of Califor-
nia citizens who are poor and poorly educated. The
report concluded that many pro se domestic litigants
in California are neither indigent nor poorly edu-
cated.”

B. UNREPRESENTED LITIGANTS IN
OTHER C1viL CASES

Although the information concerning pro se litiga-
tion in nondomestic cases is more limited, what is
available clearly demonstrates that pro se litigation
is increasing. For instance, according to a Report of
the Circuit Court Pro Se Advisory Committee, in
1994, 30 percent of all of the new general civil ac-



tions filed in Chicago claiming less than $10,000 in
damages were brought pro se. This same study found
that 28 percent of the landlord tenant cases and, in
1995, 25 percent of a// new civil suits, were filed pro
se.’. A Bureau of Justice Statistics Special Report
dated April, 1995, which examined the records from
45 urban trial courts, found that an average of 3 per-
cent of all tort cases involved at least one pro se liti-
gant.!’

Pro se litigation is also increasing in the federal courts.
In a study of 10 United States district courts from
1991 to 1994, the Federal Judicial Center found that
unrepresented litigants accounted for 21 percent of
cases filed. Thirty-seven percent of those pro se fil-
ings were non-prisoner pro se cases. The Adminis-
trative Office of the U.S. Courts reports that between
1991 and 1993, self-represented litigants in the
United States Courts of Appeal increased by 49 per-
cent.!®

In August 1996, the American Judicature So-
ciety (“AJS”) and the Justice Management Institute
(“IMI”) administered a mail survey to a nationwide
sampling of state court judges.”” Respondents in-
cluded judges presiding over courts in both urban
and nonurban locales, hearing cases ranging from
general civil litigation to juvenile delinquency.®® Al-
though the results were not sufficiently random to
allow nationwide generalization about the nature and
scope of pro se litigation, the responses are helpful in
framing the issues concerning the judge’s perspec-
tive on pro se litigants.

Specifically, over 30 percent of the judges sur-
veyed responded that, over the last five years, the
numbers of unrepresented litigants in their courts had
“increased greatly,” while another 35 percent noted a
moderate increase.?’. Overwhelmingly (approxi-
mately 91 percent), the judges responded that there
was no “courtwide” policy in their jurisdiction gov-
erning the manner in which judges should handle
pro se litigation.

The judges identified the principal problems

they faced where one party represents himself:

*  Litigation delays;
*  Maintaining judicial impartiality;
*  Attorney impatience;

+  The pro se’s perception that he is being
“railroaded” or that evidentiary rules and
court procedures get in the way of the
“truth;”

*  Maintaining control over the pro se litigant;

*  Getting the pro se to comply with court
procedures and evidentiary rules;

*  Counsel’s reluctance to press an advantage
over a pro se litigant; or

*  On the contrary, ‘overkill’ by attorneys.

The AJS and the JMI also surveyed state court
trial managers, 45 percent of whom responded that
over the last five years the overall proportion of pro
se litigants had increased greatly.?. Sixty-six percent
stated that court staff devotes 1-25 % of their time
responding to requests concerning pro se matters,
while another 20 percent estimated that 26-50% of
the staff day is devoted to pro se related work.? In
keeping with the trend reflected in other studies,
court managers overwhelmingly ranked domestic re-
lations as the area of the law about which they re-
ceive the greatest number of public inquiries.”

In 1994, a pilot program was launched in cer-
tain Michigan courts to develop form and instruc-
tion packets for use by pro se litigants in obtaining
restraining orders in domestic violence cases and wage
garnishments for small claims court judgments. Be-
fore distribution of the packets, a “pre-pilot” survey
was administered to judges and court staff to gauge
their attitudes towards pro se litigation.?® Survey re-
spondents widely agreed that the legal process is too
complicated for unrepresented litigants, and that the
courts are not currently doing a sufficient job in han-



dling pro se litigation.”” While responses were mixed
on whether pro se litigants “waste the court re-
sources,” there was very strong agreement that pro se
litigants take more time, and that pro se cases must
be handled differently from other matters.?

C. THEe Pro SE LiTicanT

Less well-researched are the perceptions, con-
cerns and needs of the pro se litigants themselves.?
Some existing studies, however, do provide guidance.
A 1994 American Bar Association legal needs sur-
vey of more than 3,300 low and moderate income
individuals found that:

* More than one-half of low and moderate in
come households in the United States are
facing one or more situation that could be
addressed by the civil justice system;

* Nearly 71 percent of these situations
affecting low-income households and 61 percent
affecting moderate income individuals do not
find their way into the justice system;

* When faced with a legal or potential legal
situation, most individuals surveyed would
handle it on their own, without an attorney; and

* The legal situations most likely to end up in court
involve domestic issues.??

In establishing the Maryland Legal Assistance
Network, the Maryland Legal Services Corporation
reports that, based upon Maryland and national data,
between 50% and 70% of the requests for civil legal
assistance by low and moderate income individuals
can be met through information and limited legal
services.’!

In connection with a Court Facilitator pilot
program, the Washington Bar Association gathered
data concerning the pro se litigants in Washington

state serviced by the Facilitators at each of the sites.
They found that female clients outnumbered males
at every site, with significant gender differences in
several counties.’ Most pro se litigants were between
26-35 years old; few were under 18 or over 46. The
distribution of monthly income varied considerably.
Although the median monthly income of clients at
most sites was $600-$999, approximately 10 percent
had incomes of less than $300 per month, while 14
percent had incomes of more than $1,500 per
month.*

That the pro se phenomenon is felt across the
spectrum of economic groups was confirmed by 1996
research of the New York State Bar Association. That
study found that “better educated” individuals on the
higher end of the middle income spectrum are in-
creasingly choosing to represent themselves.*

The efforts to gauge the feelings of pro se liti-
gants themselves are ongoing. In January, 1998, the
Minnesota State Bar Association sponsored a sur-
vey of pro se litigants throughout the state of Min-
nesota. The results of this survey should be available
later this year.

Summarizing the findings of various studies
throughout the country, the American Judicature
Society stated in “Meeting the Challenge of Pro Se
Litigation:”

The data collected in these studies show that
there is no one particular type of pro se litigant;
people from different income and educational
levels represent themselves and each, due to the
particular circumstances of the case, may have
differing needs for assistance. Some self-repre-
sented litigants need a mere explanation regard-
ing the process on which they are about to em-
bark, others may only need assistance in filling
out court forms or drafting pleadings, while still
others may need more intensive services to as-
sist them in the litigation process.**



II. THE COURTS OF THE COMMONWEALTH

A. ProBaTE AND FAMILY COURT

1. THE NAaTure AND Score OF Pro SE
LImiGATION

The Massachusetts Probate and Family Court
reflects the national trend of burgeoning pro se liti-
gation in family law cases. In the Probate and Fam-
ily Court today, litigants are more likely to appear
without counsel than with counsel. A study in the
Probate Courts in twelve counties conducted by the
Office of the Chief Justice of the Probate and Fam-
ily Court revealed that in over two-thirds of the cases
examined, one or both of the litigants were pro se.

The Office of the Chief Justice of the Probate
and Family Court collected data on cases heard in
December, 1997, in every county except for
Barnstable and Nantucket. See, Exhibit A attached.
In 69% of the 10,746 cases heard during that month,
one or more litigants were pro se. The county with
the highest percentage of cases involving pro se par-
ties was Hampden County, 76%. Data for other
counties showed: Middlesex County, 75%; Franklin
County, almost 71%; Norfolk County, 69%; Suffolk
County, almost 67%; and Dukes County 24% of the
cases heard during the month of the study involved
one or more pro se parties.

The caseload of the Probate and Family Court
has increased substantially over the last decade, due
to federal mandates for child support, decriminal-
1zation of paternity actions and creation of civil rem-
edies for establishment of paternity, support and other
parental rights related to children of unmarried par-
ents.* Since the 1996 enactment of the civil pater-
nity statute, G.L. c. 209C, the Massachusetts De-
partment of Revenue, the agency responsible for the
child support program, has flooded the court with
civil paternity related actions. Litigants in these ac-
tions are generally pro se. Once paternity or support
is established by the Department of Revenue, addi-

tional pro se litigation often follows relating to cus-
tody or visitation issues. Jurisdiction of the Court
also continues to expand. Within the past three years,
G.L. c. 209D interstate child support enforcement
cases as well as standby and emergency health proxy
guardianship cases have been added to the court’s
caseload.

The Probate and Family Court encounters some
of the most difficult problems facing today’s fami-
lies, including high divorce rates, substance abuse,
domestic violence, poverty and other socially or eco-
nomically based difficulties. Many cases involve is-
sues relating to children. The fact that so many par-
ties are unrepresented in these difficult cases creates
serious concerns for judges and court staff as well as
for the litigants.

In attempting to assess the nature of these con-
cerns, the Task Force built on the efforts of the Chief
Justice of the Probate and Family Court and others
studying pro se litigation in that department. In 1996,
a group of Probate and Family Court practitioners
prepared a report on the general condition of the
court.”” As part of that effort, court personnel were
interviewed to determine the scope of pro se litiga-
tion in the Court. After a Bench Bar Conference in
1997, then Chief Justice Mary C. Fitzpatrick estab-
lished the Probate and Family Court Pro Se Com-
mittee, chaired by Judge Elaine M. Moriarty. As
noted above, that Committee gathered statistics con-
cerning unrepresented litigants, distributed surveys
to court personnel and interviewed pro se litigants.*®
The Probate and Family Court Pro Se Committee
and this Task Force have coordinated efforts and
shared data, resulting in a substantial amount of in-
formation relating to pro se litigation in the Probate
and Family Courts. Our investigations were designed
to supplement and not duplicate the work of the Pro-
bate Court and others.

In exploring the challenges presented by pro se
litigants, our study focused on probate courts in Suf-



folk, Middlesex and Norfolk counties. Specifically,
judges and court staff were interviewed by the Task
Force and/or submitted responses to Task Force ques-
tionnaires. Additional data were collected by law stu-
dent interviews of judges and court staff. Judges and
employees in those courts were asked to identify con-
cerns in cases involving pro se litigants. In their re-
sponses, 8 of 11 judges said that pro se cases usually
or always require extra time in the motion and trial
sessions. Seven of 10 judges responded that it is more
difficult to conduct proceedings when pro se litigants
are involved, and 9 of 11 judges said that they have
to ask more questions in trial sessions (10 of 11 in
motion sessions) in cases involving pro se parties.
Nine of 11 judges responded that pleadings, motions
and other documents filed by pro se parties are rarely
or sometimes in proper order.

Staff in those courts noted similar concerns.
Twenty-four of 34 respondents stated that the court
usually or always has to ask more questions in mo-
tion sessions; 20 of 31 court staff responded that the
judge usually or always has to ask more questions in
trials. While the judges found that “nightmare” cases
were not more likely to involve unrepresented liti-
gants, 20 of 35 court employees indicated that such
cases were more likely to involve pro se parties. This
response suggests that unrepresented litigants create
different pressures on different parts of the court sys-
tem. Court staff have earlier contacts with pro se liti-
gants, and may need to “trouble shoot” a case before
it reaches the judge.

Court staff are frequently confronted with re-
quests for legal advice; all responded that they are
asked to provide advice of this nature.

2. CURRENT INITIATIVES

The Probate and Family Court judges and per-
sonnel have a long history of efforts to assist pro se
litigants. These efforts include the following pro-
grams, which in some cases exist in every Probate
and Family court in the state.

Lawyer for the Day Program. This program was
created in 1990 in the Suffolk Probate and Family

Court by then First Assistant Register (now Suffolk
Probate and Family Court Judge) Nancy Gould.
Under the program, lawyers sign up to spend a day
at the courthouse to assist low income pro se liti-
gants by filling out forms and providing advice. Cur-
rently, most Probate and Family Courts throughout
the Commonwealth have volunteer Lawyer for the
Day programs.

Probate and Family Court Pretrial Commit-
tee. This committee, chaired by Judge Gould, is con-
sidering ways of improving pretrial practices. The
committee is developing educational materials, in-
cluding a pretrial memorandum form for use by pro
se litigants to assist them to comply with the cur-
rently required pretrial memorandum.

Probate and Family Court Pro Se Committee.
As described above, this standing committee of the
court is studying ways to address the challenges pre-
sented by pro se litigants.

Efforts in the courts of Suffolk, Norfolk and
Middlesex counties, which were the focus of our
study, include the following:

Middlesex Probate and Family Court. This
court has compiled informational packets for pro se
litigants in divorce and contempt actions. The court
has also distributed pro se booklets and posters pre-
pared by the Boston Bar Association Family Law
Section Pro Se Task Force and by Greater Boston
Legal Services. A special grant under the Violence
Against Women Act allows Greater Boston Legal
Services to provide a domestic violence advocate on-
site daily for low income unrepresented victims of
domestic violence.

Norfolk Probate and Family Court. In this
court, an Assistant Register has been designated to
assist pro se litigants. The court also distributes in-
formation to pro se litigants prepared by the Boston
Bar Association Family Law Section (printing costs
were provided by the Norfolk County Bar Associa-
tion) and is working with Greater Boston Legal Ser-
vices to develop additional educational materials for

pro se litigants. The Norfolk District Attorney’s Of-



fice provides an on-site domestic violence advocate
to assist victims of domestic violence with safety plan-
ning and restraining orders.

Suffolk Probate and Family Court. This court
has an information booth from which a staff person
provides directions, answers questions and distrib-
utes brochures and other information. The Register
in Suffolk County has advanced printing costs and
has also obtained funding for a community educa-
tion program in which materials for pro se litigants
relating to wills, estates, service of process, commu-
nity legal resources and other subjects are distrib-
uted. Forms for temporary orders and answers are
also distributed. Cases in which both parties are pro
se are assigned for a special pretrial dispute inter-
vention session with a family service officer.

3. REcomMMENDATIONS FOR ADDITIONAL
INITIATIVES

The Task Force surveys distributed to the judges
and court staff in the Suffolk, Norfolk and Middlesex
Probate Courts afforded the respondents an oppor-
tunity to comment on additional steps that could be
taken to deal with the challenges of pro se litigants.
The responses indicated support on the part of judges
and court staff for a number of measures. The judges
responding to the question on “unbundling” of legal
services, 1.e. having attorneys undertake discrete parts
of a case, were generally in favor of the concept.
Judges and court staff generally were in favor of
screening pro se litigants to assess their ability to
speak and understand English. The respondents fa-
vored a mandatory certification that settlement agree-
ments have been translated into the language of the
litigants. Most judges and court staff agree that pro-
viding educational materials in print and on video
would be helpful to the litigants.

With regard to the Lawyer for the Day Pro-
gram, judges and court staff indicated that more law-
yers to assist litigants in filling out forms would be
helpful. Many respondents said that an expanded
program in which lawyers would appear in court for

a day would be helpful. Most respondents indicated
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that additional training for the lawyers would be use-
ful.

A number of the proposals about which the re-
spondents were asked to comment related to sched-
uling practices. The majority of the respondents fa-
vored the use of an individual court calendar which
would assign a single judge to hear all matters relat-
ing to a case. Of the three surveyed counties, only
the Suffolk Probate and Family Court currently uses
an individual calendar system. Only a small number
of respondents favored the establishment of sepa-
rate pro se sessions which pro se litigants could vol-
untarily choose to attend. Separate pro se sessions
which pro se litigants were required to attend were
also not favored by most respondents, although some
thought they would be helpful in cases where both

parties are pro se.

Few respondents thought that special training
for judges on hearing pro se cases would be helpful.
More respondents favored the development of pro-
tocols for judges to use with pro se litigants in mo-
tion and trial sessions. Training for family service
officers and lawyers was generally thought to be help-
ful. Other measures receiving support from respon-
dents include use of less formal courtroom proceed-
ings, requiring in person judicial approval of agree-
ments involving pro se litigants, screening of docu-
ments by assistant registers prior to filing, and des-
ignation of an on-site pro se facilitator.

In addition to the specific proposals discussed
above, the Task Force considered some other recom-
mendations unique to the Probate and Family Court.
First, the court should use its statutory authority to
award attorneys’ fees pendente-lite in divorce and
separate support proceedings. Likewise, awards of
attorneys’ fees are presumed to be available for a plain-
tiff if the defendant is found in contempt. Such fee
awards could assist pro se litigants in obtaining coun-
sel.

Second, the Task Force considered the need for
a reexamination of the general approach for resolv-
ing matters in the Probate and Family Court. The



members recognize that the adversarial system in
which most court participants were trained may not
be the best method for resolving many of the con-
flicts brought to the Probate and Family Court.
Teaching judges, lawyers and law students to con-
sider the alternatives to traditional litigation can be

an important step in attempting to ensure that all
matters, including those involving pro se litigants,
are resolved in a way that is more satisfactory to the
parties. A system to identify and channel appropri-
ate matters to alternative dispute resolution will en~
hance justice for all users of the courts.



B. DistricT, MUNICIPAL, AND
Housing COURTS

The District, Municipal and Housing Courts
are the community-based courts of the Common-
wealth. Among the many types of cases in the Dis-
trict Courts and the Boston Municipal Court are do-
mestic abuse proceedings; civil small claims actions;
civil motor vehicle infractions; inquests; mental
health, alcoholism and drug abuse commitment pro-
ceedings; proceedings to enforce judgments; civil ac-
tions in tort and contract; evictions and related mat-
ters, concurrently with the Housing Court. The ju-
risdiction of the Housing Court extends to all cases
that affect the health, safety or welfare of an occu-
pant of residential housing. One type of case liti-
gated in the Housing Court that affects many pro se
litigants is the summary process action brought by
landlords seeking to evict tenants. Because of their
location in the communities and the nature of the
proceedings there, the district, municipal and hous-
ing courts see large numbers of unrepresented liti-
gants.

1. District CourTs

Although unrepresented litigants appear rou-
tinely in the District Courts, the Task Force could
find no previous study of the scope and nature of pro
se representation in these courts. The Task Force,
therefore, gathered new information and statistics
concerning the extent of pro se involvement in the
court but had no baseline for comparison.

The Task Force began its inquiry with a survey
questionnaire mailed by the District Court Admin-
istrative Office to all of the approximately 168 sit-
ting District Court judges as well as all court clerks
and other selected personnel. Accompanying the
questionnaire was a request from Chief Justice
Samuel E. Zoll that the recipients complete the sur-
vey form. Sixty-eight judges and 76 clerk’s office
personnel responded.

In addition to the survey questionnaire, a two
week sample of pro se appearances was undertaken
in seven District Courts. Clerks in these courts
counted unrepresented litigants in five types of non-
criminal cases — 209A restraining orders, supple-
mentary process, summary process, Civil Motor Ve-
hicle Infraction (CMVI) appeals, and small claims.
The participating courts in this survey (“session clerks’
survey”) were Brighton, Cambridge, Dedham,
Dorchester, East Boston, Quincy, and West Roxbury.
Session clerks recorded each case in the five catego-
ries and noted when a party was represented by coun-
sel. For restraining order cases, clerks recorded if the
plaintiff was accompanied by a lay advocate. In small
claims cases, clerks noted whether the case involved
a corporate plaintiff, and whether the case was in
court for enforcement of judgment proceedings.

In addition to the session clerks’ survey, pro se
parties in two district courts were interviewed. Vol-
unteer lawyers from Nutter, McClennen & Fish and
Hemenway & Barnes interviewed 17 unrepresented
litigants appearing in the Quincy and Dorchester
courts in summary process and 209A restraining or-
der cases.

A. Resutrs OF Session CLERKS SURVEY

The results of the session clerks’ survey sup-
port the reports of judges in their questionnaires that
large numbers of litigants appear without benefit of
legal representation in 209A restraining order,
supplementary process, summary process, Civil Mo-
tor Vehicle Infraction (CMVI) appeals, and small
claims cases.® In 60% of the cases counted in the
survey neither party was represented by an attorney.
In 2% both parties had counsel; in 36% only the
plaintiff was represented by a lawyer; and in 2% only
the defendant had an attorney. However, each of the
five case types surveyed are different and must be
examined separately in order to understand the quan-
titative impact of unrepresented persons in the Dis-
trict Court.



an important step in attempting to ensure that all
matters, including those involving pro se litigants,
are resolved in a way that is more satisfactory to the
parties. A system to identify and channel appropri-
ate matters to alternative dispute resolution will en-
hance justice for all users of the courts.

Restraining order matters, CMVI, and small
claims cases are by statutory design structured to
permit parties to represent themselves. Indeed, in 93%
of the restraining order cases in the session clerks’
survey, neither party had a lawyer. Both parties had a
lawyer in 1% of the sample; in 3% only the plaintiff
had an attorney; and in 3% the defendant alone was
represented. In 58% of the cases, however, a lay ad-
vocate was present to assist the plaintiff.

In CMVI appeals, which are de novo hearings
by a judge of the decision of a clerk-magistrate, the
police never have a lawyer. The respondent motor-
ists may choose to hire an attorney, but in the survey

only 1% were represented.

The survey result for small claims cases was
surprising. In small claims sessions, “the people’s
court,” 47% of the plaintiffs had an attorney in cases
where the defendant was unrepresented. Defendants
were represented in 2% of the cases where the plain-
tiff did not have a lawyer. In 47% of the cases neither
party had a lawyer and in 3% both had attorneys.

The sample of cases and courts involved in the
session clerk’s survey is too small for the Task Force
to reach a definitive explanation of these results but
the survey data suggest a possible correlation between
legal representation and the corporate status of the
plaintiff, especially when the small claims matter
before the court involved enforcement of a judgment.
For example, a corporation such as a utility company
which is seeking to collect overdue bills from cus-
tomers usually appears in small claims court with an
attorney since corporations are prohibited by statute
from self-representation.

In supplementary process (the procedure for
enforcement of civil judgments) the survey showed

that 100% of the plaintiffs were represented but only

1% of the defendants were represented.

The summary process (eviction) cases which
were part of the session clerks’ survey showed the
following pattern: in only 8% of the cases were both
parties represented; in 48% of the cases the landlord
was represented but not the tenant; in 3% the tenant
had a lawyer but the landlord did not. In the remain-
ing 40%, neither party had an attorney.

Concerns Expressep By District Court Jupces IN
RespoNse To THE SURVEY QUESTIONNAIRE

B.

District Court judges were concerned about
unrepresented litigants by a margin of two to one.
Judges mentioned three sets of problems:

+ Cases with a pro se party or parties take more of
a judge’s time than other cases. The unrepresented
litigant is usually unfamiliar with the
substantive law and the rules of procedure and
evidence. Most judges believe it important to
explain at least some law and procedure. Pro se
parties often talk at great length because they
do not know what is important to emphasize in
a case.

* Judges worry about what their proper role should
be in relation to unrepresented persons. They
are concerned that there may be an appearance
of impropriety if they intervene too much,
especially if the other side is represented, or if
they intervene too little. They are also concerned
about substantive unfairness. In many cases there
may be issues or evidence which may have a
determinative impact on a case which the pro se
litigant does not have the knowledge or skills to
raise or introduce.

* Some unrepresented parties are difficult and
strain a judge’s patience.

c. CoNcerns Expressen By CLerks AND CLERK'S
Orrice STAFF IN ResPONSES To QUESTIONNAIRE

Half of the District Court clerks and clerks’
office personnel surveyed were concerned about
unrepresented litigants. Those who were concerned



mentioned two sets of problems:

» Cases with a pro se party or parties can disrupt
the orderly function of the clerk’s office.
Especially important is the amount of time an
unrepresented person can consume. The
unrepresented litigant is usually unfamiliar
with the substantive law and the rules of
procedure and evidence. Most clerks believe
it important to explain the procedure
involved.

As do judges, clerks worry about what their
proper role should be in relation to
unrepresented persons. They are mindful of
their ethical responsibilities to avoid giving

legal advice but desirous of assisting pro se
litigants with procedural help. They are concerned
with issues of substantive unfairness and the
appearance of impropriety as they assist pro se per
sons.

D. CONCERNS ExPRESSED BY UNREPRESENTED LITIGANTS
IN INTERVIEWS

The small sample of litigants whom the Task
Force interviewed were parties to restraining order
and summary process cases. A number of those liti-
gants said they had chosen to represent themselves.
In many instances that appeared to be an informed
choice based on the type of case (e.g., a 209A with-
out complicated issues) or the cost of legal counsel
compared with the relative simplicity of the case. In
other cases (e.g., an eviction matter) the litigants
appeared unaware of the complicated nature of the
law and procedure involved and how much legal ad-
vice and representation might help them. Those liti-
gants who might qualify for free legal aid had little
or no information on local legal services programs
and their eligibility criteria.

€. Response OF THE District Courr
The 68 District Court judges who responded
to the Committee’s survey confirmed that the Dis-
trict Court has few special programs or procedures
(with the exception of small claims court) designed

to assist unrepresented litigants in civil cases. The
judges were, however, supportive of the idea that such
programs would be helpful. Specifically, of those pos-
sibilities identified on the questionnaire, the most
popular among the judges were the brochures which
explain court procedures and forms, an on-site vol-
unteer lawyer for pro se litigants, and training of court
personnel on how to work with pro se litigants. More
than a third of the respondents also favored an “800”
telephone number staffed by a pro se assistant, an
increase in the number of pro bono attorneys and
lawyer of the day programs, and an onsite pro se fa-
cilitator. A video room, with a repeating video show-
ing district court procedures and practices, was en-
dorsed by 22 of the judges. One judge reported that
his court had a voice mail menu with simple instruc-
tions on how to file various matters.

The 76 District Court clerks who responded
to the Committee’s survey also noted that there are
few special procedures or programs now available to
assist unrepresented litigants in civil cases. As part
of their duties, however, clerks do provide various
types of informal assistance to pro se litigants with
whom they come into contact. The clerks listed sev-
eral brochures which were distributed primarily in
the domestic violence, housing and small claims ar-
eas.

In response to the inquiry about the kinds of
programs the clerks would find useful in dealing with
unrepresented litigants, the clerks expressed greatest
interest in brochures which describe court procedures
and forms. A close second, with 56 clerks support-
ing the idea, was an 800 telephone number with a
pro se assistant. More than half of the clerks sur-
veyed would also like to have an on-site lawyer vol-
unteer for pro se litigants. In addition, almost half of
the clerks surveyed supported the training of court
personnel on how to work with pro se litigants and
an increase in the number of pro bono attorneys. Less
than a fourth of the clerks supported such ideas as a
pro se clinic, educational seminars or a video room
showing a video that describes district court proce-
dures and practices.

A table summarizing the survey responses



may be found in Exhibit B attached.

In summary, there is no systemic approach to
unrepresented litigants in the District Court. Indi-
vidual judges and clerks will take extra time to ex-
plain court procedures to pro se persons and make a
policy of advising the unrepresented of the risks of
proceeding without a lawyer. Many courts will con-
tinue cases to enable parties to retain counsel and
will make referrals to local bar association lawyer re-
ferral agencies and legal services programs. Some
courts have written materials to assist the public, in-
cluding those who are unrepresented. These materi-
als, however, are generally limited to certain types of
cases, particularly abuse prevention restraining or-
ders and small claims. Neither the Trial Court or the
District Court Administrative Office monitor these
handouts for accuracy, readability, or effectiveness.

2. Boston MunicipAL Court

As with the District Courts, there was no his-
tory of attempts to investigate the extent or nature
of the pro se challenge in the Boston Municipal
Court before this Task Force. There were, therefore,
no statistics to serve as a baseline.

The task force began its inquiry with its survey
questionnaire, which was distributed by Chief Jus-
tice William Tierney to all 11 of the Boston Mu-
nicipal Court (BMC) judges as well as to clerks and
other selected personnel. Four judges and eight mem-
bers of the civil clerk’s office responded. In addition,
a civil session clerk counted the number of unrepre-
sented litigants in a 209A restraining order session.
Task Force member Joseph Borsellino, Esq., also in-
terviewed 12 unrepresented litigants appearing in the
BMC in supplementary process and small claims
cases.

The reports of judges in their questionnaires
and Attorney Borsellino’s interviews suggest that
large numbers of litigants appear without benefit of
legal representation in the BMC in supplementary
process, small claims, and 209A restraining order
cases. In the session clerks’ survey of one restraining
order session, in eight of the ten cases neither party
was represented by an attorney. In one case both par-
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ties had lawyers and in another the plaintiff was rep-
resented but the defendant was not.

A. CoNcerns Expressep By Boston Municipat Court
JuoGes

All four BMC judges were concerned about the
challenges presented by unrepresented litigants. They
mentioned the same types of problems articulated
by their District Court colleagues:

Cases with a pro se party or parties take more
of a judge’s time.

The judges worry about what their proper
role should be in relation to unrepresented
persons. They are concerned that there may
be an appearance of impropriety if they in-
tervene too much, especially if the other side
1s represented, or if they intervene too little.
They are also concerned about substantive
unfairness, especially regarding issues which
a lawyer would raise or evidence an attorney
would introduce which would have a deter-
minative impact on a case but which a pro se
person lacks the knowledge to raise or intro-
duce.

Some unrepresented parties are difficult and
strain a judge’s patience.

Concerns Expressep By Court CLeErks AND
CLerk's OFFicE STAFF

B.

Of the clerks and clerks’ office personnel sur-
veyed, half were concerned about unrepresented liti-
gants. Those who were concerned mentioned the
same problems as their District Court counterparts.

c. ConcerNs ExpresseD By UNREPRESENTED LITIGANTS
IN INTERVIEWS

The litigants in the BMC whom Attorney
Borsellino interviewed were parties to supplemen-
tary process and small claims cases. Most of the per-
sons were judgment debtors. Most of the litigants
said that they were unrepresented because they could



not afford an attorney. They believed, however, that
a lawyer could help them get a better result than they
could get on their own. Two of the litigants were
middle class professional persons who felt that an
attorney would not be necessary in light of the issues
presented in their cases.

Attorney Borsellino offered to serve as “attor-
ney for the day” for those he interviewed, giving them
advice and answering their questions. The unrepre-
sented litigants welcomed his assistance and some
felt it improved the result in their cases.

D. Response Or THe Boston MunicipaL CourTt

There is no systemic approach to unrepresented
litigants in the Boston Municipal Court. Individual
judges and clerks will take extra time to explain court
procedures to pro se persons. Individual judges make
a policy of advising the unrepresented of the risks of
proceeding without a lawyer. The BMC, in appro-
priate cases, will continue cases to enable parties to
retain counsel and will make referrals to local bar
association lawyer referral agencies and legal services
programs.

3. Housing Court

The Housing Court has divisions headquar-
tered in Boston, Springfield, Worcester, Fall River
and Lawrence. The Northeast Housing Court, lo-
cated in Lawrence, keeps statistics on unrepresented
litigants and has done so for several years. The Court
publishes these statistics in its Annual Report. Judge
David Kerman has devised a computer program
which should be able to track the number of cases
being litigated pro se in the other Housing Court
divisions.

The results of a study of the Boston Housing
Court by Neil Steiner, then a student at Harvard Law
School, are contained in his unpublished monograph
“An Analysis of the Effectiveness of a Limited As-
sistance Outreach Project to Low-Income Tenants
Facing Eviction” (October 14,1997) (“Steiner Study”).
Mr. Steiner has graciously made his paper available

to the Task Force. The Steiner Study contains data
concerning the number of litigants appearing pro se
in the Boston Housing Court in certain types of cases
and data on differences in outcome between repre-
sented and unrepresented parties. The Steiner Study
also suggests that even limited legal assistance can
improve outcomes in comparison with unrepresented
people.

The Task Force studied the existing data, heard
a presentation on the Steiner Study from David
Grossman, Esq., an attorney specializing in housing
law from the Hale and Dorr Legal Services Center
and Neil Steiner’s supervisor while the study was
conducted, and discussed the issues with Task Force
member Harvey J. Chopp, Housing Court Admin-
istrator. Also available to the Task Force were the
results of experimental representation conducted in
the Northeast Housing Court contained in “Grant
Report: Neighborhood Legal Services Eviction De-
fense Mediation Services” (“Grant Report”).

In addition, Task Force member Barbara Billig
Morse, Esq. and two members of her staff at the
United States District Court interviewed 18 unrep-
resented litigants in the Boston Housing Court on
April 2, 1998. David Grossman collected data on
the representational status of the parties before the
Boston Housing Court for summary process hear-
ings on February 19, 1998.

A. Dara ConcerNING Pro SE LiTicanTs IN HousinG
COURT

According to the Northeast Housing Court’s
Annual Report for Fiscal Year 1997, 79% of the liti-
gants appearing in cases entered during that fiscal
year appeared without counsel. That percentage has
remained relatively constant over a period of five
years. Summary process actions constituted over sixty
percent of the cases newly entered in the Northeast
Housing Court during FY 1997, In those cases,
51.9% of the landlords and 92.3% of the tenants ap-
peared without representation. Both of these per-
centages have risen steadily over a five year period.
In FY 1993 only 38.9% of the landlords and 81% of
the tenants lacked representation.



The jurisdiction of the Boston Housing Court
(“BHC") extends to all cases that affect the health,
safety or welfare of an occupant of residential hous-
ing in the City of Boston. Among the many types of
cases litigated in the BHC are summary process ac-
tions brought by landlords seeking to evict tenants.
In 1996, over 6800 eviction cases, or approximately
135 new cases per week, were filed in BHC. Sum-
mary process actions follow a strict timetable, and
all eviction trials are scheduled on Thursdays. On a
typical Thursday, between 250 and 300 cases appear
on the BHC docket. Approximately 10% of tenants
and 75% of landlords are represented in summary
process eviction actions in the BHC. Eighty percent
of the scheduled cases are handled through media-
tion with a housing specialist or resolved through
informal negotiation in the corridors of the court-
house.

The Steiner Study, based on a study of pro se
litigants in summary process cases, has similar re-
sults to the Northeast Housing Court statistics:
among 624 no-fault or nonpayment summary pro-
cess cases commenced between January and May
1996 and October 1996 and February 1997 and in-
volving non-subsidized and non-owner-occupied
rental units located in certain neighborhoods in Bos-
ton, 48.6% of landlords and 82.4% of tenants ap-~
peared without a lawyer. David Grossman’s data from
the BHC session of February 19, 1998, which in-
cludes all summary process actions, reveals that 23.7%
of the landlords and 90.6% of the tenants were pro
se.

B. PerspecTive OF THe UNREPRESENTED LITIGANTS
The litigants interviewed by Attorney Billig
Morse and her staff were often intimidated and
frightened by the process of appearing in the Boston
Housing Court. There are not sufficient signs to di-
rect people to the correct floor and no information
desk or other means for litigants to know where to
go or what to do. The Court is understaffed and all
summary process cases are scheduled only on Thurs-
days. Ms. Billig Morse and her fellow interviewers
found the available staff helpful and incredibly pa-

tient given the volume of people present and the level
of activity.

Most of the unrepresented litigants reported
that they wanted an attorney but felt they could not
afford one. Some had attempted to retain free legal
aid but were discouraged from pursuing this route
when told they did not fit into the priorities of one
legal services program and were referred to another.
At the next legal services program, they were told
they came too late because there was not enough time
left before the hearing to prepare a case. Many of
the pro se litigants do not know what defenses are
available or how to raise them.

The available data suggest that the indigent
unrepresented are correct in believing that an attor-
ney could assist them in achieving a better result than
they could obtain for themselves. Among the cases
considered in the Steiner Study, tenants who were
represented retained possession 41.3% of the time
while pro se tenants retained possession in only 12.5%
of cases. Tenants who did not retain possession were
given an average of 129.7 days before execution is-
sued in cases where they were represented by coun-
sel and an average of 53.7 days when they appeared
pro se. On the other hand, the Steiner Study found
that pro se landlords obtained somewhat better re-
sults than those who had retained counsel. This re-
sult may be explained by the significant difference in
the incidence of tenant defaults: final default judg-
ments entered in 44.2% of all of the cases where the
landlords were pro se and in only 22.4% of the cases
where the landlords were represented.

The Grant Report from Neighborhood Legal
Services also supports the better results achieved by
litigants who receive even limited representation over
those who proceed pro se. Where tenants were given
“pro se instruction” and then left to represent them-
selves in court, fewer than 15% retained possession
of their apartments. Where attorneys assisted ten-
ants in court sponsored mediation only under a lim-
ited retainer agreement, 58% of the tenants retained
possession. In the Steiner Study, represented tenants
retained possession 28.6% of the time while pro se
tenants kept possession in 15.8% of cases. In medi-



ated cases in which the landlord achieved posses-
sion, the represented tenants had an average of 84.6
days until execution issued while pro se tenants had
an average of 66 days. Interestingly, in the Steiner
Study, tenants, whether represented or not, tended
to achieve poorer results in court sponsored media-
tion cases than in those resolved either through ne-
gotiation or by a judge. Tenants retained possession
of their apartments in 16.4% of cases resolved by
mediation, 28.6% of cases resolved by negotiation,
and 44.2% of cases resolved by judicial decision.
Among tenants who lost possession the average
amount of time until execution issued was 66.7 days
in mediated cases, 99.6 days in negotiated cases, and
84.4 days in cases decided by a judge.

C. Response Of Tre Housing CourTt

Chief Justice E. George Daher and his staff are
aware of the data discussed above and have indicated
their interest in finding solutions to the problems
posed by the data. The Court, however, reports that
it is hampered by the lack of sufficient personnel,
especially judges in the Boston Housing Court. The
present volume of cases per judge often precludes
giving cases with unrepresented litigants sufficient
attention. The Housing Court filed proposed legis-
lation in 1997, House Bill 3269, which sought to

add two additional judges to the Housing Court, one
for the Boston Housing court and one circuit judge.
The additional position for a circuit judge for the
Housing Court was included in the budget signed
by the Acting Governor in July 1998. While addi-
tional judicial resources are needed in every depart-
ment of the Trial Court, the need for an additional
judge in the Boston Housing Court, as well as for an
additional circuit judge, is great and additional judi-
cial resources would significantly assist in resolving
the issues associated with unrepresented litigants in
that court.

The Boston Housing Court is currently work-
ing to establish a program where a lawyer from
Greater Boston Legal Services and the Hale and Dorr
Legal Services Center would have space in the court
every summary process session to assist pro se liti-
gants with limited or full representation. The Hous-
ing Court Department has obtained Supreme Judi-
cial Court approval for attorneys to enter “limited”
appearances in summary process cases, thus allow-
ing limited representation on needed matters with-
out committing the attorney and client to full repre-
sentation. A program to help pro se litigants is in the
planning stage in Hampden County as well. In ad-
dition, new programs are being proposed in the Bos-
ton Housing Court to aid congestion, including re-
taining additional mediators.



C. Courts OF GENERAL
JURISDICTION

This Committee of the Task Force was estab-
lished to: explore the nature and extent of pro se liti-
gation in the Superior Court Department of the
Massachusetts Trial Court, the United States Dis-
trict Court for the District of Massachusetts, and
the United States Bankruptcy Court for the District
of Massachusetts; assess the manner in which the
challenges posed by unrepresented litigants have been
addressed to date in those courts; and propose rec-
ommendations about further steps that can and
should be taken to assist those courts and the people
who work and appear in them (including the pro se
litigants themselves) to respond to the unmet chal-
lenges. Although the three courts considered by this
Committee have been grouped together as courts “of
general jurisdiction” for administrative purposes, the
differences among them substantially outweigh the
similarities. Accordingly, the results of the
Committee’s analysis are presented separately for
each of them in the following pages.

1. Superior CourT DepARTMENT OF THE
MassacHUSETTS TriaL COURT

The nature and extent of pro se litigation in
the Superior Court has not been explored in any
systematic manner to date. Anecdotal information
conveyed by judges and court employees has sug-
gested that the Superior Courts in many counties
have witnessed large numbers of unrepresented liti-
gants in recent years and that this phenomenon has
placed significant burdens on the judges and court
personnel who are doing their best to assure that
those litigants are treated fairly and with respect.
Nevertheless, the perception among members of the
bar and the public appears to be that pro se litigation
is an “issue” only for other Departments of the Trial
Court. Thus, it is not surprising that while some at-
tention has been paid to developing ways to assist
unrepresented litigants who appear in the Probate
and Family Court, Housing Court, District Court
and Boston Municipal Court Departments, Supe-

rior Court judges and court personnel have been left
to their own devices as they attempt to address the
issues raised by pro se litigation in their courthouses.
"The Task Force hopes to focus some much-needed
attention on the Superior Court and lay the ground-
work for both a more formal and organized data col-
lection effort and an institutional response to the
phenomenon of unrepresented litigants in that court.

A. THe Nature Anp Extent OF Pro SE LiTIGATION
IN THE Superior Court

Consultation with the Clerk Magistrate of Suf-
folk Superior Court, the First Assistant Clerks of
Middlesex and Norfolk Superior Courts, and the
Civil Coordinator of the Administrative Office of
the Superior Court confirmed that the Superior
Court does not maintain any formal records of the
number and types of cases in which one or both par-
ties appear without counsel. The only relevant data
that appears to be kept on any sort of regular basis
relates to civil cases brought pro se by individuals
incarcerated in Massachusetts correctional facilities.
Ina conversation on April 15,1998, Marie R. Zollo,
Civil Coordinator in the Administrative Office of
the Superior Court, estimated that as of April 1,1998,
a total of 800 pro se prisoner civil cases were pend-
ing in Suffolk Superior Court, 180 in Middlesex
Superior Court, and 90 in Worcester Superior Court.
Ms. Zollo subsequently informed the Committee
that during the first twelve days of April, approxi-
mately 20 pro se complaints had been filed in Suf-
folk Superior Court along with affidavits of indi-
gence.

The only other potential source of information
that was mentioned to the Committee is the “entry
book” in each court that indicates those plaintiffs who
submit affidavits of indigence when they file their
complaints or petitions for equitable relief. At the
Committee’s request, Clerk Magistrate Michael Jo-
seph Donovan of the Suffolk Superior Court re-
viewed the civil entries in that court for the month
of November 1997. Of the 488 new cases commenced
that month, 75 were entered by plaintiffs who also
filed affidavits of indigence. That group represents
more than 15% of the total new cases for the month.*



i

EE- LY

il LN R R B G L S Y

A

L niaN e

The number of affidavits of indigence filed does
not represent the number of pro se litigants. As Clerk
Magistrate Donovan pointed out, this statistic is
under-inclusive in that it does not include the num-
ber of pro se complaints that were accompanied by
payment of an entry fee and cases in which the de-
fendant subsequently appeared pro se. The 15% fig-
ure 1s over-inclusive as well, because some plaintiffs
who file affidavits of indigence are in fact represented
by pro bono counsel. For example, a former Regional
Administrative Justice for Suffolk Superior Court
reports that he cannot recall having been presented
with a “Mary Moe” petition under G.L.c. 112, §12S
(abortion consent for minors) in which the petitioner
lacked representation.*! Nevertheless, the figures for
pro se prisoner cases (27) and complaints seeking
temporary restraining orders under the general eq-
uitable jurisdiction of the court (15) are consistent
with the information provided by Marie Zollo and
by the judges and court personnel who responded to
the Committee’s survey. Those cases alone accounted
for 8.6% of the new cases filed in November 1997.

In February 1998, the Committee distributed
survey forms to court personnel and judges sitting in
Suffolk, Middlesex and Norfolk Superior Courts.*
These forms were circulated by the Clerk Magis-
trate or First Assistant Clerk in each of those courts
and by two former Regional Administrative Judges.
Responses were received from a significant number
of each group that was canvassed, many with very
thoughtful comments.® Although there were some
significant differences among the responses,* the
survey data with respect to the level and nature of
pro se litigation in the three courts show a fairly con-
sistent picture: unrepresented litigants account for a
substantial portion of the Superior Court caseload;
and the bulk of those cases involving unrepresented
litigants falls into the categories of equitable remedy
and abuse prevention cases, prisoner cases, and, in
Suffolk County, Chapter 30A appeals and motor

vehicle surcharge and traffic cases.

Of the nineteen judges who responded to the
questionnaire, all but one (who sits primarily in
Bristol and Barnstable counties) regularly see unrep-
resented litigants in their sessions. The percentage
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of cases in which one or both parties appear pro se
were estimated by the judges to range from 5% to
20%; the average of all responses 1s about 10%. As
one judge noted, unrepresented litigants appear in
less than 5% of the jury trials that he conducts but in
approximately 20% of the hearings on motions and
applications for restraining orders. Another judge
estimated that although 10% of the hearings in his
session involve unrepresented litigants, the percent-
age of all cases on his docket in which there is an
unrepresented litigant is likely far smaller. Eleven
judges reported an increase in the number of pro se
litigants who have appeared before them over the
past two years, four reported no increase, and four
expressed no opinion (either because they are rela-
tively new to the bench or, in one case, because she
rarely sits in any court in which there is much pro se
litigation).

Allbut one of the twenty-four responding clerks
who work in Suffolk Superior Court regularly deal
with unrepresented litigants and report an increase
in the volume of pro se litigation over the past two
years. These clerks devote a significant amount of
time to these litigants, with estimates ranging from
less than 5% to 70% in the case of the clerk respon-
sible for handling remands to the District and Bos-
ton Municipal Courts. The proportion of the time
that the twelve clerks who work in the Clerk’s office
devote to unrepresented litigants averages more than
30%. The proportion of time spent by the twelve ses-
sion clerks who responded to the survey is about 18%.
These responses, when read together with those of
the judges, reflect a funnel-like pattern. The entry
clerks and certain others who work in the Clerk’s
office see the highest number of unrepresented liti-
gants and spend a large amount of time assisting
them. The volume decreases as those litigants reach
the session clerks, and is reduced further before they
reach the stage of a hearing before a judge. Whether
unrepresented litigants simply fail to pursue or de-
fend their cases, or whether those cases are settled or
otherwise diverted before they reach the judge can-
not be ascertained from the available data.

The First Assistant Clerk in Middlesex Supe-

rior Court distributed the surveys to session clerks



only, including some clerks in criminal sessions. Thus,
the responses from that court do not reflect the vol-
ume of unrepresented litigants who appear daily in
the Clerk’s office and may understate the level of pro
se activity in Middlesex Superior Court. Twelve of
the seventeen session clerks who returned their sur-
veys reported direct contact with unrepresented liti-
gants, and their estimates of the amount of time they
devote to this group range from 1% to 20%, with an
average of 8.6% among those who provided such es-
timates. The responding clerks split evenly on the
question whether they have witnessed an increase in
the number of pro se litigants over the past two years.
These figures appear to be consistent with those pro-
vided by the judges and Suffolk Superior Court ses-
sion clerks as the volume of pro se litigation in
Middlesex County is almost certainly lower than in

Suffolk County.*

The eleven clerks from Norfolk Superior Court
who returned their surveys all reported having di-
rect contact with pro se litigants. Of those who esti-
mated the amount of time they spend with unrepre-
sented litigants, seven gave answers ranging from 5%
to 55%, with an average of 18.6%. Ten of the clerks
noted an increase in the number of pro se litigants
who have appeared in that court over the past two
years.

Both judges and clerks in all three of the courts
report experience with unrepresented litigants in ev-
ery category of case that is identified on the survey
form. Nevertheless, there are clearly certain types of
cases that are more likely to involve pro se litigants,
and many of those cases involve disputes between
two unrepresented parties. Of the nineteen judges
who responded to the survey, eighteen reported that
they regularly see pro se litigants in abuse preven-
tion cases and sixteen of those judges say that both
parties to those cases often are unrepresented. Sev-
enteen judges regularly are presented with cases
brought by pro se prisoners. And fifteen regularly
handle equitable remedy cases in which at least one
party is unrepresented; according to eleven of those
fifteen judges, both parties to such cases often are
unrepresented. Other categories of cases in which
unrepresented litigants regularly appear, including
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Chapter 30A appeals, Registry of Motor Vehicles
and parking ticket cases, pale in significance to these
three.

A virtually identical pattern is reflected in the
responses from the clerks of Suffolk Superior Court.
Twenty-two of the twenty-four respondents report
regularly dealing with pro se litigants in abuse pre-
vention cases; sixteen clerks say that both parties gen-
erally are unrepresented. Twenty clerks deal with un-
represented prisoners, another fifteen with civil rights
cases involving pro se litigants (primarily plaintiffs),
and thirteen with equitable remedy cases, in most
instances between two unrepresented parties. Half
of the Suffolk Superior Court clerks (by far the high-
est percentage of any of the groups surveyed) also
note that they regularly deal with administrative
agency appeals, Motor Vehicle Surcharge Board ap-
peals, Boston Traffic Department appeals and Sec-
tion 128 petitions filed by unrepresented litigants.
As nine of these twelve clerks work in the Clerk’s
office, it is likely that many of these cases are dis-
posed of or diverted before they reach the sessions,
thus explaining the lower volume of such cases re-
ported by the judges.

In Middlesex Superior Court, eleven of the
twelve session clerks who responded to the survey
report that they regularly deal with unrepresented
litigants in equitable remedy cases and prisoner cases,
and nine say that they regularly see pro se litigants in
abuse prevention cases. Again, in both the first and
third category of cases, both parties are often unrep-
resented. A similar pattern is reported by the eleven
clerks from Norfolk Superior Court. They note regu-
lar contact with unrepresented litigants in equitable
remedy (seven), abuse prevention (six) and prisoner
(six) cases. In both courts, 50% or fewer of the re-
sponding clerks regularly deal with pro se litigants
in the other categories of cases identified in the ques-
tionnaire.

Some tentative conclusions can be drawn from
these responses alone. First, the Superior Court is
being presented with a heavy volume of disputes be-
tween neighbors and others who seek equitable re-
lief in situations that do not involve domestic vio-
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lence or otherwise fall within the scope of Chapter
209A. Anecdotal information provided by clerks and
judges suggests that this phenomenon results from
the fact that the District and Boston Municipal
Courts, which typically would be expected to handle
these types of local matters, lack the power to grant
equitable relief in the form of restraining orders and
injunctions (except by statute in domestic violence
disputes) and that police departments, housing au-
thorities and other community agencies and groups
are not providing dispute resolution services and in
fact may be suggesting to citizens that they bring
their complaints to the Superior Court.

Further, despite the high level of publicity ac-
corded to the widespread incidence of domestic vio-
lence, it appears that major efforts to date on the part
of the Legislature, legal services agencies, the private
bar, women’s groups and shelters to fund and pro-
vide lawyer and non-lawyer representation to victims
of domestic violence have failed to reduce the high
volume of victims and defendants who appear pro se
in these cases.

B. THE RespoNnse OF JupGes To UNREPRESENTED
LITIGANTS

The Superior Court judges who responded to
the Committee’s survey overwhelmingly report that
the presence of an unrepresented litigant affects the
way that they handle a case. Most say that they en-
gage in careful explanations of court proceedings at
every stage of the case, put all hearings and other
matters of substance on the record, and pay greater
attention to the pleadings and statements of the pro
se litigant in order to make sure that no viable claim
or defense has been missed. The judges report that
the presence of an unrepresented litigant also results
in a longer hearing and the need to take live testi-
mony rather than rely on affidavits.* Most of the
judges are more lenient towards pro se litigants with
respect to procedural matters. One of the principal
themes reflected throughout the judges’ responses is
the desire to make sure that pro se litigants are treated
fairly and are made to feel that they have been heard.
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Fifteen of the judges say that they do not treat
non-indigent pro se litigants any differently from
those who are indigent. Two report that they some-
times make a distinction, one saying candidly that
he is less sympathetic to those litigants who can af-
ford a lawyer but choose to represent themselves.
Fourteen of the responding judges say that they regu-
larly explain to unrepresented litigants the disadvan-
tages of proceeding without counsel. Although only
eight judges say that they advise pro se litigants to
seek counsel, eleven refer unrepresented litigants to
bar associations, legal services offices and mediation
services. Fourteen judges would make such referrals
if a list of resources was made available, although a
few state that they will not refer a litigant to a spe-
cific attorney or make a referral in a way that might
compromise the appearance of their neutrality. Oth-
ers say that they will not make a referral if the liti-
gant can afford to retain a lawyer.

Every single judge who responded expressed
concern over the phenomenon of pro se litigants in
his or her session. The majority of their concerns are
focused on the litigant rather than on the judicial
system itself. Thus, the judges refer to the unrealistic
expectations held by many unrepresented litigants,
their misperceptions about the availability and effi-
cacy of judicial remedies and the lack of understand-
ing which results in frustration and dissatisfaction
with both the judicial process and the result in a par-
ticular case. In addition, the judges report feeling a
tension between their desire to be fair and their need
to maintain their neutrality (in appearance as well as
in fact), and they worry over potential unfairness to
both sides in a case where one of the litigants is un-
represented. The judges also note the excessive
amount of time required to handle these cases and
the burdens imposed by pro se litigation on court
personnel, represented litigants and the judicial sys-
tem as a whole. As a few judges pointed out, many
cases with pro se litigants are “crisis-focused,” and
many involve a high level of emotionalism on the
part of one or both parties. This factor not only ex-
acerbates some of the other problems identified by
the judges, but it also sometimes poses security prob-
lems for the court.



The judges who responded to the Committee’s
survey unanimously confirmed that the Superior
Court has no special programs or procedures designed
to assist unrepresented litigants in civil cases? and
expressed the belief that such programs would be
helpful. Of those possibilities identified on the ques-
tionnaire, the most popular with the judges are bro-
chures which explain court procedures and forms, an
on site pro se facilitator, and mediation programs.*
Among the suggestions offered by these judges, some
form of on site mediation was the most frequently
mentioned. Particular reference was made to neigh-
borhood and other interpersonal disputes and some
prisoner claims. More than half of the respondents
also favor an “800” telephone number with a pro se
assistant, an increase in the number of pro bono at-
torneys and lawyer for the day programs, and special
training for court personnel. The position of “pro se
clerk” was endorsed by nine of the judges. Some
judges recommend the expansion of the equitable
jurisdiction of the District Court and Boston Mu-
nicipal Court Department so that many neighbor-
hood and family disputes can be handled locally.
Others suggest that pro bono lawyers be made avail-
able to screen and perhaps mediate those categories
of cases in which pro se litigants regularly appear.

The judges appear to be unconvinced about the
desirability of a standard protocol, perhaps because
they are uncertain what would be included in such a
protocol. However, several judges expressed a desire
for some guidance on the extent to which, if at all, a
judge should assist unrepresented litigants. Others
suggested that a set of uniform explanations and stan-
dards to which pro se litigants should be held with
respect to behavior and compliance with court pro-
cedures would be welcome.

C. THE Response OF CLerks To UNREPRESENTED
LimiganTs

The clerks of the three courts involved in the
Committee’s survey confirm the judges’ report that
there are no special procedures or programs available
to assist unrepresented litigants in civil cases. Of ne-
cessity, however, the clerks provide various types of
informal assistance to the pro se litigants with whom
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they come into contact. The greatest burden falls on
the clerks who work at the entry desk or front office.
In all three courts, the clerks furnish information
about court rules, procedures, and deadlines. They
sometimes provide forms. The only other written
materials to which any of the clerks referred were
booklets about domestic violence. While most of the
clerks expressed a willingness to distribute brochures
or other materials, a few made it clear that they would
do so only if authorized by the Court.

In response to an inquiry about the most com-
mon questions posed by unrepresented litigants, the
clerks in all three courts provided a laundry list of
“how to” and “what does this mean” questions. In
addition, some clerks report that they are often asked
to provide advice (e.g., “Why won't you tell me what
to do?” “Why can't clerks act as attorneys?” “Will
this TRO really protect me?”). The clerks generally
advise pro se litigants to seek counsel, and provide
referral information, primarily to bar associations and
legal services agencies. Several clerks say that they
would make such referrals if they were supplied with
2 list of resources. Only a few clerks report that they
sometimes go to extra lengths with indigent pro se
litigants, as distinguished from those who can afford
representation, showing more patience, understand-
ing and concern that the parties get as much help as
1s available.

With few exceptions, the clerks in all three
courts express concern about unrepresented litigants
in their courts. The clerks report a greater concern
than do the judges with the behavior of some of these
litigants. Several refer to the mental instability, an-
ger, emotionalism, lack of respect and high level of
frustration of many pro se litigants. A few clerks re-
port being subjected to verbal abuse, and several ex-
press concern about their own safety. At the same
time, however, most of the clerks who responded re-
port that they are troubled by the plight of unrepre-
sented litigants, noting their lack of communication
skills, lack of understanding and trust of the judicial
system, frequent fright, confusion and high level of
stress, and the difficulty of making sure that they are
treated fairly. Language barriers were also mentioned,

and several clerks in Suffolk County suggest the need
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for more interpreters and for brochures in several lan-

guages.

In response to the inquiry about the kinds of
programs the clerks would find useful in dealing with
unrepresented litigants, the clerks in all three courts
expressed greatest interest in brochures which de-
scribe court procedures and forms. The clerks from
the Suffolk and Norfolk Superior Courts also sup-
port specialized training of court personnel and me-
diation programs. The lack of substantial interest
from the Middlesex clerks likely is attributable to
the fact that the respondents were limited to session
clerks. The clerks in Suffolk Superior Court would
also like to see more pro bono attorneys and lawyer
of the day programs, and more than half of them
approve of an on site pro se facilitator and special
pro se clerks, ideas that received less support from
the clerks of the other two courts. Several clerks from
Suffolk Superior Court suggest that language courses
be offered to court employees and that explanatory
brochures include a list of legal resources and ex-
plain the pros and cons of self-representation. Most
clerks believe that such programs should be made
available to all unrepresented litigants, regardless of
ability to pay. A few clerks, however, caution that
these programs should not encourage pro se repre-
sentation; they would like to see a reduction in the
level of unrepresented litigants, especially prisoners.

Finally, the clerks offered a range of sugges-
tions as to how best to handle unrepresented liti-
gants. Most stress the need to be professional, pa-
tient, courteous, respectful, calm and firm, while still
showing understanding and compassion. Interest-
ingly, the comments of the clerks reflect the same
appreciation of the tensions noted by the judges —
between compassion and a concern with fairness on
the one hand and the need to be objective and neu-
tral on the other.

D. RECOMMENDATIONS FOR FURTHER ACTION
As mentioned at the outset, it would be useful

to develop a more substantial and reliable factual basis
upon which to analyze and assess the phenomenon
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of pro se litigation in the Superior Court Depart-
ment of the Trial Court. Until court record-keeping
is sufficiently computerized with appropriate fields
so that the relevant information can be easily re-
trieved, however, such an investigation would be un-
duly time-consuming and probably not worth the
effort. Nevertheless, this Committee is of the opin-
ion that the data contained in this report, limited as
it is, provides an adequate basis upon which to make
recommendations for cost-effective actions that likely
can be implemented within a relatively short time
frame in order to address what both judges and clerks
perceive as a significant problem that needs to be
addressed. Our recommendations include the follow-

ing:

* Special training of both judges and clerks on the
most effective ways to deal with unrepresented
litigants. Training programs might be developed
under the aegis of the Flaschner Institute and
could be offered to judges and clerks from all
Departments of the Trial Court. Alternatively, or
in addition, special on-site training might be more
effective and reach more participants in
judicial process.

*+ Development of simple forms that can be used
by unrepresented litigants in those categories of
cases in which one or both parties often appear
pro se. Forms currently exist for Chapter 209A.
petitions, “Mary Moe” petitions, appeals from the
motor vehicle surcharge board and appeals
from the sexual offender registration board.
Others might be prepared for harassment claims,
certain types of prisoner complaints, and simple
contract and property disputes.

* Preparation of easy to understand brochures, in
several languages, that explain the essential
nature of the judicial process; describe the most
commonly applicable court rules and procedures
and the standards of conduct expected of all
parties, regardless of whether they are represented
by counsel; provide basic “how to,” “where,” and
“when” information; and identify available re-
sources for lawyers and social services.



* Development of written guidelines for dealing
with unrepresented litigants to serve as a
reference for both judges and clerks. Any such
guidelines should of course be consistent with any
written information provided to these litigants in
brochures.

Assessment of current responsibilities of clerk’s
office personnel and possible assignment of one
or more clerks to serve as “pro se” clerks.
Development of an appropriate job description
for such a position.

Development of a program whereby members of
the private bar serve as on- site screeners/
mediators for certain categories of cases in which
one or both parties typically proceed without
representation. The purpose of such intervention
at the outset of these cases would be to resolve
those disputes in which one or both parties
simply need to air their grievances to an indepen-
dent person or in which a settlement can be easily
reached, to provide guidance to the parties in other
cases to make sure that they understand the
process and what is expected of them going
forward, and to offer other appropriate assistance
and referrals to legal and social services agencies.

2. Unitep Stares District Court For THE
District OF MASSACHUSETTS

The Boston Bar Association Task Force on
Unrepresented Litigants surveyed the judges and
clerk’s office personnel of the United States District
Court for the District of Massachusetts, obtaining
responses from fifteen of the twenty-one active judges
and magistrate judges, and from eighteen out of
thirty-three clerk’s office personnel. The responses
suggest that the District Court carries a significant
pro se caseload, receiving, on average, 500 civil cases
annually filed by indigent, unrepresented litigants.
The majority of judges and court personnel com-
mented that they have not noticed an increase in the
number of pro se filings in the past two years, but a
quarter of the respondents said that they have no-
ticed an increase.
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Prisoner litigation accounts for 70% of this
caseload, primarily civil rights claims, habeas corpus
petitions and motions to vacate sentences. In April
1996, the United States Congress passed two stat-
utes that may affect the volume of prisoner litigation
in the federal courts. Title I of the Antiterrorism and
Effective Death Penalty Act concerns habeas peti-
tions, and the Prison Litigation Reform Act con-
cerns prisoner civil rights complaints. Non-prisoner
litigation includes civil rights and employment liti-
gation, as well as tax and social security appeals.

A. JuoiciaL OFricers’ RESPONSES

i. Treatment Of Pro Se Litigants

The federal judicial officers surveyed by the
Task Force included judges and magistrate judges of
Boston, Worcester and Springfield. The judges and
magistrate judges noted that pro se litigants present
special problems and concerns for the courts. Many
judges have difficulty figuring out pro se plaintiffs’
claims, and they and their law clerks must therefore
do more work to understand the allegations and reach
legally correct conclusions. Case management is of-
ten more difficult because pro se parties do not un-
derstand the discovery rules. One judge stated that
in the past decade, “T have only had three pro se cases
go to trial.” Other typical concerns about unrepre-
sented litigants are as follows:

* Unrepresented litigants may have some factual
basis for a claim or claims that never come to the
attention of the court because they are unable to
investigate.

Despite efforts to deal evenhandedly with pro se
litigants, the desire to ensure that no plausible
position is unexplored and to explain judicial
procedures which represented parties have ex-
plained by their counsel may create an uncon-
sciously administered advantage for pro se litigants
not afforded others.

Opposing parties, as well as the court, inevitably
incur added costs when the pro se litigant’s
positions in the litigation are determined to be
meritorious.
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* Pro se litigants bring many frivolous cases and
motions, which would be screened out if they
were represented by responsible counsel.

* Sometimes there are security concerns. Pro se civil
litigants sometimes are somewhat eccentric.
One judge reports: “I will usually have a court
officer in the courtroom if the litigant is someone
I'm not familiar with.” One litigant was so angry
that the litigant picketed in front of the
courthouse for months.

Twelve judges stated that the fact that a liti-
gant is unrepresented affects their handling of the
case. The judges were split, though, between those
who hold pro se litigants to the same standards as
attorneys and those who do not. Even those who do
not hold pro se litigants to the same standards for
matters of form, however, hold them to the same
standards as represented litigants on substantive
matters, and several judges inform unrepresented liti-
gants that they will not receive special consideration
as to substantive matters or as to overall conformity
with procedural and evidentiary standards.

The judges generally indicated that they take
special steps when proceeding with cases where one
or both parties are pro se. The majority of the judges
will grant a continuance to find an attorney, will ex-
plain the nature of the proceeding, will explain pos-
sible disadvantages of going pro se, will hold confer-
ences to get a better understanding of the issues, and
will write explanations of procedure and law to make
judicial decisions easier to understand. One judge
said: “I am more careful with respect to a pro se
litigant’s defense to a motion to dismiss in civil mat-
ters and find that I need to explain more to such
litigants as well as criminal pro se defendants.” Thir-
teen judges stated they will generally advise pro se
litigants to seek counsel. Half the judges surveyed
generally refer unrepresented litigants to bar asso-
ciations and legal services offices.

With respect to procedural matters, the judges
give more leeway to pro se litigants in a variety of
ways. The judges are generally more lenient with
deadlines, and in affording opportunities to amend
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complaints, and many will not issue case manage-
ment scheduling orders for unrepresented litigants.
Some additional steps that various judges said they
take with pro se litigants are: excusing consultation
requirements before filing of motions, allowing a sec-
ond chance to meet a requirement for admissible
evidence to support a contention, securing Criminal
Justice Act counsel where permissible in criminal
cases, and letting unrepresented litigants talk, and
then listening “with the ear of a diagnostician” to see
if there are issues they want to present but have not
successfully articulated.

i1. Efforts to Deal With Pro Se Litigation

The District Court already has a number of
programs and resources for pro se litigants. First, it
now dedicates two employees to pro se litigation.
Since the 1970's the Boston Clerk’s Office has em-
ployed a pro se intake clerk who receives case filings
and correspondence from pro se litigants. In 1982,
the Administrative Office of the United States
Courts implemented the pro se law clerk program,
which provides courts with law clerks who special-
ize in handling pro se litigation. Since 1990, the
District of Massachusetts has employed a pro se law
clerk to assist the judges of the court and to coordi-
nate the court’s civil pro bono program. The pro se
law clerk is essentially a specialized law clerk. The
pro se law clerk performs an initial screening of pro
se complaints (but not habeas corpus petitions), re-
views applications to waive filing fees and assesses
partial payments where appropriate. She screens out
cases which are improperly filed in the District Court
(such as paternity and custody cases), and makes a
recommendation to the judge about whether dis-
missal is appropriate under 28 U.S.C. § 1915, which
allows judges to dismiss “frivolous” suits sua sponte
if they have been filed on an in forma pauperis basis.
The pro se law clerk also coordinates efforts to place
pro se litigants with pro bono counsel, and generally
is able to find lawyers for 20 to 30 cases each year.
The court also administers criminal appointments
under the Criminal Justice Act.

In addition to providing the services of a pro se
intake clerk and pro se law clerk, the District Court



has published a step-by-step guide to filing a civil
action in federal court. The guide is about thirty pages
long, and explains such concepts as federal jurisdic-
tion and the rules governing service of process.

Fifteen judges believe these programs and pro-
cedures are effective. However, many judges noted
that the civil pro bono program would be more ef-
fective if resources were available to compensate ap-
pointed counsel.

Six judges believe that there should be a stan-
dard judicial protocol for treatment of unrepresented
litigants, but ten judges disagreed. Generally, the re-
spondents felt that the answer to this question re-
quired more detailed consideration. As one judge
commented, “Many standard protocols are ignored
due to inadequate resources and therefore only get
in the way.”

Other jurisdictions have developed programs
to assist unrepresented litigants. The judges think
the following programs would be helpful in federal

district court:

12 judges: brochures describing the procedures
and forms

11 judges: increase the number of pro bono

attorneys

&  judges: training of court personnel to work with
pro se litigants

6  judges: 800 telephone number with a pro se
assistant

6  judges: on site pro se facilitator already in place

3 judges: video room with procedures and
practices

3 judges: increase the number of lawyer of the
day programs

1 judge: pro se clinic

1 judge: educational seminars

1 judge: Each law firm should commit to taking

a fixed number of pro se cases on a rotating
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basis. The number would be determined by law
firm size.

The responding judges were evenly split about
whether programs like these should be made avail-
able to all pro se litigants without regard to their fi-
nancial resources. The judges that said “no” com-
mented: “If a person is not indigent, a law firm should
not have to provide free services;” “You will simply
encourage nuisance filings;” “People who can afford
an attorney should be encouraged to hire one be-
cause they are able to be much better represented.”
On the other hand, it was noted that “Administer-
ing financial qualifications is labor intensive and dif-
ficult to manage narrowly;” “The lack of counsel to
take a case may indicate lack of merit;” “This can
only encourage the filing of pro se law suits;” and “If
a party has the financial resources to obtain counsel,
pro bono counsel should not be appointed.”

B. CoURT PErSONNEL's RESPONSES
The court personnel surveyed by the Task Force
included clerk’s office managers, courtroom depu-
ties, docket clerks and intake clerks. Their responses
generally displayed a high level of sensitivity to pro
se litigants’ general lack of experience and sophisti-
cation, and to the need to treat pro se litigants with
dignity and respect. In the words of one respondent,
“I believe the more efficiently we accommodate pro
se litigants, the more effective the judicial system will
be for all.” Other representative comments included:

Treat all people with respect.

I believe we should encourage our court
personnel to treat pro se litigants with respect.

I believe we should encourage our court
personnel to answer any questions posed by pro
se litigants honestly and in plain English.

Sometimes I fear their rights are being violated
and litigant has no opportunity to hire counsel.

Concerned that those who have viable claims get
the proper attention and respect and those that
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have frivolous unintelligible claims are also treated
with respect, but don't take too much of my time.

At the same time, however, the responses of
court personnel conveyed the frustration of dealing
with unsophisticated and uninformed litigants. Ac-
cording to the respondents, the most common ques-
tions asked by unrepresented litigants regard federal
practice and procedure, including such basic ques-
tions as: “When will a hearing be scheduled?,” “May
I speak to the judge?,” What should I do next?,”
“What should the motion say?,” “How do I appeal?,”
“May I have a court-appointed lawyer?,” What does
this ruling mean?,” “When is my case going to be
heard by the judge?,” “How do I word my motion?,”
“Can I talk to the judge?,” “What is my trial date?,”
“What will happen in the courtroom?,” and “What
is the status of my motion?”

The respondents also emphasized that pro se
litigants can be “extremely difficult to deal with at
times and often unpredictable.” Although one
clerk said that “Sometimes you need to let them
vent,” others were more concerned about the
sometimes volatile emotional states of unrepre-
sented litigants. With respect to this problem,
representative comments include:

* T'am concerned with their mental capacity.

* Pro se cases are either frivolous or not grounded
on a valid federal cause of action. The processing
of these cases (which often get dismissed) takes
away time which could be spent on legitimate
cases. Also, service of pleadings is rarely done, so
the clerk’s office winds up doing a lot of the leg
work which would otherwise be the responsibility
of a party. Additionally, pro se litigants usually want
to discuss in detail the merits of their case, and it
is difficult to convey to them that the clerk’s office
does not get involved to that extent.

* A misunderstanding of the jurisdiction or mission
of this Court, or an unrealistic view of the
relief one should expect from it, often leads to
anger when the litigant’s desired result is not
obtained. Clerks experience many uncomfortable
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moments when delivering negative news to

pro se litigants on the telephone or, especially, in
person. In the latter instance physical manifesta-
tions of anger are often observed. At times the
customary terminology used in dismissing a suit
or prayer for relief is insulting to the lay litigant
(e.g. “frivolous” or “without merit.”).

* The emotional state of pro se litigants who visit
the court in person is sometimes alarming. The
clerks have to deliver bad news from a judge who
has become frustrated with redundant, sometimes
incoherent, requests for relief.

The most common types of assistance provided
by court personnel to unrepresented litigants include
providing forms and information about court rules,
case status, procedures and practices, and due dates
and deadlines. Some court personnel provide refer-
ral information (names of bar associations, legal ser-
vices agencies, and social service agencies) as well as
copies of docket sheets. The court does not make
“outside” self-help materials available to pro se liti-
gants. The pro se intake clerk gives unrepresented
litigants the court’s “Step-by-Step Guide to Filing a
Civil Action in Federal Court” as well as a list of
legal information and referral organizations.

Sometimes the assistance is more substantive.
Pro se litigants often receive sample motions and in-
structions for finding similar cases for purposes of
comparison and sample motions, and clarification
and explanation of rulings in order to reduce the un-
represented litigant’s frustration. One clerk com-
mented: “I try very hard to tell all pro se litigants
(that are not in custody) to get counsel and help. I
explain the pitfalls of representing oneself without
aid of counsel. I explain that statistically the deck is
stacked against them because of the need to know
the law.”

Many clerks advise pro se litigants to obtain
counsel, and some help them do so. Eleven clerks
said that they generally advise pro se litigants to seek
counsel. One clerk stated: “I don't think pro se liti-
gants necessarily present their cases as aggressively
as if they had an attorney to represent them.” Five



clerks said that they refer unrepresented litigants to
bar associations and legal service offices.

When asked to comment on the procedures al-
ready in place to deal with pro se litigants, twelve
clerks said that the programs and procedures are ef-
fective, though three emphasized the need for more
volunteer lawyers for the civil pro bono program.
With respect to the programs developed by other
jurisdictions, the clerks thought the following pro-
grams would be helpful in federal district court:

11 clerks: brochures describing the procedures and
forms

11 clerks: increase the number of pro bono
attorneys

11 clerks: training of court personnel to work with

pro se litigants

9 clerks: 800 telephone number with a pro se
assistant

9 clerks: increase the number of lawyer of the day
programs

9 clerks: on site pro se facilitator already in place

6 clerks: video room with procedures and practices

5 clerks: pro se clinic

5 clerks: educational seminars
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clerk: sensitivity training for judicial officers, with
goal of making rulings more comprehensible and
less confrontational for pro se litigants.

Thirteen clerks believe that these programs
should be made available to all pro se litigants with-
out regard to their financial resources; two disagreed.

¢. FeoeraL Court Response To Pro SE LiTiGANTS

In 1981, the pro se law clerk program was ini-
tiated by the Administrative Office of the United
States Courts to meet a need for expediting the han-
dling of prisoner cases in the federal district courts.
Faced with an increasing caseload and restraints on
available judicial resources, the courts explored in-
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novative procedures for streamlining the handling
of prisoner cases.

While the procedures used by the pro se law
clerks vary from district to district, the pro se law
clerk is a centralized resource for the entire court.
The pro se law clerk serves dual functions, acting
both in an administrative capacity and as legal re-
source, doing research and writing. All pro se law
clerks work with prisoner cases; some work with
non-prisoner cases as well. Pro se law clerks are as-
signed to certain districts based upon the annual fil-
ings of prisoner cases, so the availability of this spe-
cialized resource varies from district to district.

One United States District Court which has
significant pro se resources developed its own ap-
proach to pro se litigants. After an advisory group
determined that civil actions by unrepresented liti-
gants were clogging the court (accounting for 28%
of civil filings in 1995), and that such cases were not
addressed as readily as cases in which plaintiffs had
counsel, the United States District Court for the
Southern District of Florida developed two unusual
programs to deal with pro se litigation. First, the
Court created a Pro Se Division consisting of one
magistrate judge, four pro se staff attorneys, and a
pro se clerk who performs both clerical and secre-
tarial functions. All pro se prisoner cases are stamped
at initial filing with both a district judge’s name and
the Pro Se Division magistrate judge’s name. Pursu-
ant to a standing order, the Division handles all cases
referred to it in their entirety, except that reports and
proposed and final orders in nonconsent cases are
submitted to district judges to enter final disposi-
tion upon interim dispositive motions. When the
parties consent, both jury and nonjury civil rights
cases are tried by the Pro Se Division magistrate
judge.

The Division handles all paperwork, often
without the necessity for any action by a district judge.
At the start of each case, it enters a general order of
instructions to pro se litigants. It prepares the paper-
work necessary to obtain service of process on all
defendants and assists plaintiffs in moving cases along
through orders explaining their rights and responsi-



business and restructuring of indebtedness
through a reorganization plan. Both the Code and
the Rules provide complex provisions governing
the ongoing operation of the business during the
bankruptcy and the requirements to successfully
emerge from Chapter 11.

Chapter 13 is available only to individuals with
regular income, subject to certain debt limitations.
Under Chapter 13, a debtor can use his income
over 3 to 5 years to fund a Chapter 13 plan, which
provides for repayment of indebtedness at a
reduced level or on restructured terms. There is
also an independent Chapter 13 Trustee, who
monitors the plan. Since the debtor retains his
assets, Chapter 13 is often used where there is
substantial equity in an asset such as a house. As
with Chapter 7, the debtor will receive a dis-
charge, but not until completion of the plan. The
Chapter 13 discharge is broader in scope than a
Chapter 7 discharge, permitting the debtor to dis-
charge certain debts which could not be dis-
charged in a Chapter 7 proceeding.

Bankruptcies often involve multiple parties
since all creditors are entitled to participate. During
a bankruptcy case, matters are handled through mo-
tions and procedures outlined by the Bankruptcy
Code and the Rules. Certain matters such as objec-
tions to discharge are required to be handled through
separate proceedings, similar to traditional civil liti-
gation, known as adversary proceedings. Adversary
proceedings are more often a two party dispute, com-
menced by complaint, with rules similar to civil liti-
gation.

A. THE Nature AND Extent Or UNREPRESENTED

Limicants IN THe Bankruptcy CouRrTs

The issue of pro se debtors in Massachusetts
was previously studied by the National Consumer
Law Center (“NCLC”) in Self Representation in the
Bankruptcy Court: The Massachusetts Experience
(“NCLC Report”). In its study, NCLC undertook
to analyze not only the nature and reasons for self
representation but also whether debtors were obtain-

ing relief in bankruptcy. The NCLC Report reviewed
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a sample of pro se cases filed in 1990 and 1991, ana-
lyzed the pleadings and files in those cases, and com-
pared the results with a control group. In addition,
NCLC spoke formally and informally with court
personnel and sought interviews with pro se debtors
(although the interviews were with a more limited

pool.)

Among the conclusions the NCLC Report
reached were the following: (a) Chapter 7 can be
successfully negotiated by unrepresented debtors, but
Chapter 13 cannot;* and (b) pro se cases place sub-
stantial strains on both the procedural and substan-
tive aspects of the system. The NCLC Report also

contained recommendations for future action.

The Committee sought additional information
on the current status of unrepresented litigants in
the Massachusetts Bankruptcy Court by surveying
the Bankruptcy Judges and Bankruptcy Court per-
sonnel. All five of the Massachusetts Bankruptcy
Judges participated in the survey. In addition, twenty-
one (21) members of the Clerk’s office participated
in the survey, including intake clerks, case adminis-
trators and courtroom clerks. The Clerk of the Bank-
ruptcy Court, James M. Lynch, also provided the
Committee with certain statistical information for
1996 and 1997 on pro se debtors.’!

An analysis of the current information confirms
that pro se debtors have a significant presence in the
Bankruptcy Court. NCLC reported 580 pro se cases
in 1990, representing 5.7% of the 10,154 total cases
filed that year, and 813 pro se cases filed in 1991,
representing 5.6% of the 14,476 total cases. The
Bankruptcy Court has seen an explosion of consumer
cases in recent years, despite the robust economy. In
1997, there were more than 23,894 cases filed, of
which 96% were non-business or consumer filings.
In 1996, there were 1465 pro se cases, representing
8.1% of the total caseload. In 1997, there were 1403
pro se cases, representing 5.9% of the 23,894 cases
filed.

As more fully set forth on Exhibit D, the ma-
jority of pro se debtor cases involve Chapter 7 liqui-
dations and Chapter 13 cases. As would be expected,
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bilities at every stage of the proceedings. To facili-
tate this process, the Division has developed more
than 100 forms dealings with routine procedures.

Every district judge receives a separate monthly
computer printout of his or her cases assigned to the
Pro Se Division, showing the filing date and current
status of each. Software developed by the Division
tracks cases on a daily basis. All litigants who have
filed more than three pro se suits are identified, and
a list of all his or her cases, their subject matter, and
status is provided in reports on dispositive motions.
As a result, prisoners can no longer present the same
claims in multiple cases before different judges. The
list also makes it easy to pinpoint plaintiffs who have
filed numerous cases that were dismissed as frivo-
lous. In addition, every report prepared by the Divi-
sion is indexed and cross-referenced so that research
need not be repeated, and a databank of current law
on issues frequently raised in pro se litigation is main-
tained.

The Division originally received all pro se pris-
oner cases filed in the district, but it discontinued
processing motions to vacate that attacked federal
convictions when the numbers became prohibitive.
More than 5,500 cases have been referred to the Pro
Se Division since its inception. Of these, fewer than
10% were pending in the spring of 1996.

In addition to establishing the Pro Se Division,
the court also instituted the Volunteer Lawyers’
Project to provide for the payment of counsel and
expenses in noncriminal pro se indigent litigation.
Cases are drawn not only from the Pro Se Division,
but also from a variety of other pro se civil filings.
Faced with the serious problem of cases ripe for trial
in which plaintiffs had no funds for discovery or to
subpoena witnesses, let alone to pay counsel, the
court’s Civil Justice Advisory Group created the
project, which is supported by a revolving loan fund
administered by the Florida Justice Institute. Seed
money for the project was obtained through a stipu-
lation by lawyers that part of a civil contempt pen-
alty be allocated for the fund. A $25 voluntary an-
nual assessment on all members of the bar supple-
ments the fund. When a case results in monetary
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judgment, costs that were paid by the fund are re-
paid and successful counsel donate 25% of their fees.
Local law firms not only provide attorneys who un-
dertake representation of pro se litigants but also
contribute additional financial support to the project.
A pro bono coordinator supervises the project’s day-
to-day operations.

3. Unitep States Bankruptcy CourT

The Task Force also examined the nature and
extent of unrepresented litigants in the United States
Bankruptcy Court for the District of Massachusetts
(“Bankruptcy Court”). The Bankruptcy Court has
jurisdiction of cases arising under the United States
Bankruptcy Code (“Bankruptcy Code”) which in-
volve businesses and individuals. Bankruptcy is a
highly specialized area, with substance and proce-
dure governed by the Bankruptcy Code, the Bank-
ruptcy Rules, prescribed forms, the Local Bankruptcy

Rules, case law, and local practice.

To place the discussion of pro se litigation in
context, it is helpful to have a brief overview of bank-
ruptcy cases. There are three principal types of bank-
ruptcy cases: Chapter 7 (Liquidation), Chapter 11
(Reorganization), and Chapter 13 (Adjustment of
Debts of an Individual with Regular Income).*

*  Chapter 7, which is available to both business and
consumer debtors, involves the turnover of non-
exempt assets to an independent trustee, who
liquidates the assets and distributes them to credi-
tors of the debtor. Individual debtors are entitled
to retain certain assets, designated as exempt, and
their wages or future earnings. In a Chapter 7, an
individual debtor seeks a discharge of his or her
indebtedness, which precludes creditors from
continuing to collect the debt from the debtor
personally or from the exempt assets. Certain
debts, such as taxes, alimony, and student loans,
are nondischargeable. In addition, a discharge can
be denied for all debts if a debtor engaged in
certain types of prefiling conduct.

+ Chapter 11 is principally used by businesses to
provide for the continued operation of the
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there are only a handful of pro se Chapter 11 filings,
which is consistent with the use of this chapter by
businesses, not individuals.

A statistic which is more difficult to capture is
the number of unrepresented creditors in a bank-
ruptcy. Although creditors may be affected by a bank-
ruptcy, they may not formally appear and thus not
be listed on record. In addition, the computerized
docket does not reflect some of the other arenas in
which a creditor may appear, such as in dealing with
trustees, or the United States Trustee’s office, which
is responsible for the administrative aspects of bank-

ruptcy.

The information provided by the judges and
court personnel confirms the picture reflected by the
statistics. All of the judges regularly see unrepresented
litigants, with estimates of the cases involving at least
one unrepresented party ranging from 4% to 9%. The
type of cases also is consistent with the statistics. All
of the judges responded that unrepresented debtors
regularly appear before them in Chapter 7 and Chap-
ter 13 proceedings. In contrast, several of the judges
reported seeing no or few unrepresented Chapter 11
debtors. The judges’ responses also provided a pic-
ture of unrepresented creditors. Four of the judges
reported seeing unrepresented creditors in Chapter
11 regularly, with three judges also seeing unrepre-
sented creditors in Chapter 7 and Chapter 13.

The actual impact on the Court may be greater
than the percentage of cases would suggest. This fact
is reflected in the Court personnel’s response to the
amount of time spent with pro se litigants. Of the
twenty-one responses from Court personnel, nine-
teen, or more than 90%, have direct contact with pro
se litigants. Of those who estimated the amount of
time they spend with unrepresented litigants, fifteen
gave estimates ranging from 5% to 50%, with ten
respondents stating that more than ten percent of
their time is spent with unrepresented litigants. Most
of the court personnel see significant numbers of pro
se Chapter 7 and Chapter 13 debtors, as well as credi-
tors in those types of cases. While none of the clerks
reported dealing with Chapter 11 debtors, eight
clerks see unrepresented Chapter 11 creditors regu-
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larly.

Both the statistics and the responses provide a
mixed perception of whether pro se filings have in-
creased. Although the statistics reflect some varia-
tion, the statistics for 1997 show that at least 5.6%
of cases are pro se. The judges provided a mixed re-
sponse, with two reporting an increase and others
finding it difficult to determine. More than fifteen
of the clerks, however, reported an increase in the
number of pro se litigants, suggesting that regard-
less of the constant percentage, the actual impact on
the Bankruptcy Court may be increasing.

B. THE Response OF Jupces To UNREPRESENTED
LimGanTts

All five Bankruptcy Judges reported that the
presence of unrepresented litigants affect their han-
dling of a matter. The judges commented that cases
with pro se parties are more time consuming, require
more explanation of the law or the Court’s rulings,
or create delays while litigants seek counsel. Several
of the judges regularly explain the nature of the pro-
ceedings or the possible disadvantages of going pro
se. Two of the judges adopt special procedures. For
example, one judge commented that where both par-
ties are pro se, he will swear in both parties and then
allow them to speak from counsel tables, similar to
the People’s Court. Another judge advised that she
will not hold telephone conference hearings with pro
se debtors because of problems experienced in the
past.

Four of the judges generally advise unrepre-
sented litigants to seck counsel, and most will grant
a continuance for the pro se parties to find an attor-
ney. Referrals from judges occur less often. Although
two of the judges report referring litigants to the
Massachusetts Bar Association (“‘MBA”) and Bos-
ton Bar Association (“BBA”), one judge stated that
she no longer suggests referrals, since litigants have
advised that legal services agencies will not handle
bankruptcy cases.

Four of the judges expressed concerns about
unrepresented litigants in the Bankruptcy Court. The



concerns expressed included (i) the loss of valuable
rights by the litigants who do not understand the
process, (ii) the minority who misuse and bog the
system down with frivolous motions, (iii) the inabil-
ity of unrepresented litigants to maneuver within the
system, affecting the adversary process and handi-
capping the even-handed administration of justice,
and (iv) the delay of cases and the additional work
imposed on the Court and on the represented par-
ties.

Three of the judges do not hold litigants to the
same standard as attorneys. Of the other judges, one
does attempt to hold them to the standards, although
he is more relaxed on the pleadings. Most of the
judges do not believe that there should be a standard
judicial protocol for treatment of pro se litigants. One
judge found it difficult to generalize, noting that
while some pro se litigants file frivolous motions, one
pro se litigant’s letter raised meritorious claims that
ultimately resulted in a class action settlement ben-
efiting thousand of debtors.

c. Response Or Court PersonNEL TO
UnREPRESENTED LITIGANTS

As may be expected, court personnel respond
to a variety of procedural and informational requests
from pro se litigants. Court personnel report that they
frequently provide pro se litigants information on
hearings, due dates, deadlines, and local rules. Other
types of assistance include providing forms or tell-
ing them where to purchase forms, providing the
trustee’s name and address, providing information
on what to file, and providing informational materi-
als.

Court personnel report a variety of questions
raised by pro se litigants ranging from basic infor-
mation (where to obtain forms, when meetings are
held, filing deadlines) and explanations of terminol-
ogy or procedure (what is a Certificate of Service,
who do I serve, when do I file),*? to substantive ques-
tions of law (how do I fill out the forms, what does
the order mean). In addition, many of the questions
reflect a basic lack of understanding of the bankruptcy
process and its impact (will I lose my house, what do

33

I do next, what happens next, what are the ramifica-
tions of filing).

Fifteen of the clerks responded that they gen-
erally advise pro se litigants to seek counsel. Aswould
be expected, the clerks more often provide referral
information. Ten of the clerks responded that they
provide referrals to litigants, including the Boston
Bar Association, the Massachusetts Bar Association,
Lawyers Referral Service, Tel Law, or legal services.

Twelve of the Court personnel also expressed
concerns about pro se litigation in the Bankruptcy
Court. Similar to the judges, a number of clerks ex-
press concern that pro se debtors are unable to suc-
cessfully complete the process. As one respondent
summed it up, “[m]any do not realize everything that
can happen or what bankruptcy truly means.”

In addition, there were a number of responses
reflecting concern with the interaction between court
personnel and unrepresented litigants. Several clerks
commented that pro se litigants look to the clerks to
provide advice, and become upset when they are un-
able to do so. Another expressed a concern for liti-
gants “going off the deep end.” The frustration of
both the clerks and the unrepresented litigant is
summed up in the question faced frequently by one
clerk “Why can't you just answer the question?”

D. PossiBLE SOLUTIONS

There are no special programs or procedures
directed exclusively to pro se litigants in the Bank-
ruptcy Court, although some of the court personnel
noted the general availability of forms and local rules
for all litigants.

The survey suggested a number of options avail-
able in other jurisdictions to assist pro se litigants. A
majority of judges agreed that an increase of pro bono
attorneys would be helpful. No clear consensus
emerged from the judges on the other suggestions
although at least one or more judges supported each
of the following ideas: an 800 telephone number,
lawyer of the day program, an on-site facilitator, bro-
chures, and training of court personnel. Interest-
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ingly, one judge strongly opposed brochures and an-
other judge felt strongly against training of court per-
sonnel. The lack of a consensus is best explained by
the conclusion of one of the judges who felt these
matters needed to be addressed by the full Court,
reflecting that “[e]ach of these suggestions, while fa-
cially attractive, carries a variety of procedural and
substantive problems.”

Another reason for higher scrutiny in the bank-
ruptcy area may be the concern regarding non-law-
yer document preparers, who will complete bank-
ruptcy forms for a fee. In bankruptcy, however,
completion of the forms often requires substantive
decision making: for example, what type of bank-
ruptcy to file or, what set of exemptions to claim. In
1994, Congress added language to the Bankruptcy
Code providing governance over non-attorney peti-
tion preparers.

Court personnel were also asked about a vari-
ety of programs developed in other jurisdictions. A
majority thought the following suggestions would
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be helpful: an 800 number with a pro se assistant,
brochures describing the procedure and forms, in-
creasing the number of pro bono attorneys. In addi-
tion, a significant number thought a pro se clinic or
special pro se clerk or facilitator would be helpful.

The distinction between indigent and non-in-
digent litigants is seen more often in the discussion
of future programs. Four of the judges and the vast
majority of clerks stated that whether or not the liti-
gant is indigent does not affect their handling of a
matter, although one clerk admitted to being more
inclined to assist an indigent. In terms of future pro-
grams, however, more judges and clerks were willing
to draw a distinction. While some judges felt that
programs should be open to all, other judges felt that
would lead to a basic unfairness and that those with
resources should pay. As noted by one Bankruptcy
Judge: “Bankruptcy proceedings are usually about
money and who is entitled to it.” Similarly, the ma-
jority of court personnel believe pro se litigants should
be provided with programs without regard to re-
sources, although a minority expressed the concern
that those who have resources should pay.



D. APPELLATE COURTS

This section addresses the nature of pro se liti-
gation in the appellate courts of Massachusetts, the
Supreme Judicial Court (SJC) and the Appeals
Court. Each of these courts has both full court juris-
diction exercised by a panel of justices and single jus-
tice sessions, with a separate docket for each of the
two types of business. In the SJC, there are two sepa-
rate clerk’s offices, an Office of the SJC Clerk for
the Commonwealth and an Office of the SJC Clerk
for Suffolk County. There is one Clerk of Court for
the Appeals Court.

Two survey instruments were used to elicit data
from personnel in the appellate courts - a Court Per-
sonnel Pro Se Survey and a Judge Survey. (Copies of
the surveys are included in the separately bound
Appendix to this Report). Both surveys included
questions designed to obtain information pertinent
to the appellate system.

In the Appeals Court, the judges’ surveys were
distributed to each of the 15 Justices. The court per-
sonnel surveys were distributed by the Clerk of Court
to those employees in her office having contact with
pro se litigants, including assistant clerks and cleri-
cal personnel. Several staff attorneys in the Appeals
Court also completed the surveys.

In the SJC, the judges surveys were sent to each
of the 7 Justices. In the Office of the SJC Clerk for
the Commonwealth, each of the five employees com-
pleted the survey. The SJC Clerk for Suffolk County
distributed the surveys in her office to the employ-
ees, including assistant clerks and clerical personnel,
who have dealings with pro se litigants.

Thirty-seven surveys were completed by appel-
late court personnel. In the SJC, 12 surveys were re-
ceived from court staff and 7 from the Justices. In
the Appeals Court, there were 11 surveys from court
staff and 7 from the Justices.
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1. Dama

In addition to the survey responses, data main-
tained in the Clerks’ offices provide an overall sense
of the scope of pro se litigation in the appellate courts.
In the Appeals Court, in calendar year 1997, 2,326
appeals to a panel of justices were entered. In 340 of
those cases, the appellant proceeded pro se. This rep-
resents 14.6% of the total appeals to a panel. Of the
340 pro se appellants, 69 were pro se prisoners.

In calendar year 1996, of the 2,088 appeals en-
tered, 269 had pro se appellants, representing 12.9%
of the total entries. Forty-six of the 269 appellants
were prisoners.

In 1997, the Office of the Supreme Judicial
Court Clerk for the Commonwealth received 656
petitions for appellate review, requesting either di-
rect or further appellate review. Of those petitions,
63 of the petitioners were pro se, representing ap-
proximately 10%. In the same year, 33 appeals in-
volved pro se litigants (generally appellants) out of a
total of 278 appeals filed. This represents approxi-
mately 11% of total appeals. For calendar year 1996,
comparable figures are: 87 pro se petitions for direct
or further appellate review out of a total of 693 peti-
tions filed and 29 appeals involving pro se litigants
out of 257 total appeals. Thus, in 1996, approximately
12% of the petitions for appellate review were filed
by pro se petitioners and in about 11% of the appeals
one of the parties was pro se.

In the Office of the SJC Clerk for Suffolk
County, a separate administrative pro se docket is
kept to track every written document sent to the
Clerk by an individual acting without a lawyer. A
response to the pro se correspondent is mailed by
the Clerk’s office within 30 days. In 1996, there were
139 files in this administrative docket; in 1997, there
were 173 files. These files do not mean that a case
will necessarily be filed by the correspondent. In fact,

both of the SJC Clerks noted that the number of



cases involving pro se litigants does not give a true
indication of the time spent by personnel in the clerks’
offices dealing with pro se matters. Many inquiries
require time on the part of staff, whether or not a
case 1s eventually filed.

Many pro se matters before the Supreme Judi-
cial Court originate as letters sent to a judge, clerk, a
named SJC employee, or to the SJC as an institu-
tion. The numbers of new letter files opened during
the past three fiscal years are as follows:

FY 95 - approximately 200
FY 96 - ” 170
FY 97 - » 115

It is important to note that many of these files
contain numerous letters from the same correspon-
dent. Some prison inmates send many voluminous
letters each month and since the above statistics only
reflect files opened, subsequent correspondence from
the same parties would not be reflected in the calcu-
lation.

Some of the letters received are from persons
offering opinions but not requesting legal relief.
Many are from pro se inmates of jails or prisons. If
legal relief is requested which is obtainable in the
Supreme Judicial Court (e.g. extraordinary relief
pursuant to G. L. c. 211, Sec. 3), the letter is re-
ferred to the appropriate clerk’s office for handling
as a separate case. Many of the letters are answered
by providing information, including referrals to lower
courts and to legal services agencies such as Com-
mittee for Public Counsel Services, Massachusetts,
Correctional Legal Services, Greater Boston Legal
Services, ctc. The types of requests include, but are
not limited to, questions about statutes, the common
law, further appellate review, direct appellate review,
single justice appeals, substance abuse resources, com-
plaints against judges and other court personnel,
complaints against the Board of Bar Overseers and
Commission on Judicial Conduct, cases pending in
lower courts, divorce, child custody, complaints about
prison conditions, credit for jail time, appointment
of counsel, habeas corpus petitions, bail, summary
process, mental health, abuse prevention, small
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claims, supplementary process, waiver of filing fees,
constitutional law and numerous other subjects.
Many of the letter writers follow up a response with
telephone calls to the person who replies. Some of
the letters are incomprehensible, undecipherable or
both. No statistics are available as to the number of
letters which become cases.

2. SURVEY ResPONSES
A. Jupces

1. Supreme Judicial Court

All of the Justices responded to the survey. The
responses estimated that approximately 4-5% of the
single justice matters and 2% of other matters com-
ing before the Court involve pro se litigants. Five of
the Justices indicated that they saw pro se litigants
in Chapter 211, Sec. 3 matters, although two noted
that this only occurs rarely. One Justice responded
that pro se litigants appear in single justice sessions
in appeals of evictions. On the full bench side, two
of the Justices responded that they see pro se liti-
gants in civil, delinquency, Children In Need of Ser-
vices (“CHINS”) and care and protection proceed-
ings. One Justice stated that pro se litigants also ap-
pear in abuse prevention and criminal matters.

Only one Justice responded that he has seen an
increase in the number of people filing pro se in the
past two years; two responded that they have not seen
an increase. Two Justices said that the fact that a liti-
gant is not represented does not affect their handling
of a case. One Justice responded “yes and no” to this
question, indicating that in some respects, pro se sta-
tus does influence his handling of the case. One Jus-
tice responded yes to the question, noting that he
may take special steps to grant a continuance to al-
low the unrepresented party to find an attorney, spend
time explaining the nature of the proceeding and
explain the disadvantages of a litigant proceeding on
a pro se basis. Two Justices said that there are sig-
nificant differences between record appendices filed
by pro se litigants and those filed by lawyers. One
noted that he finds it necessary to spend extra time
reviewing the briefs filed by pro se litigants to ascer-
tain if there is an appealable issue. Another Justice



stated that he tends to give pro se litigants the ben-
efit of the doubt when reviewing their briefs.

With respect to oral argument by pro se liti-
gants, one of the responses indicated that it is usu-
ally unhelpful; one said that it is sometimes helpful;
and one Justice commented that it makes the liti-
gants feel better. Two Justices said that they gener-
ally advise pro se litigants to seek counsel, and one
Justice does not generally offer this advice. Two of
the Justices stated that they do not refer pro se liti-
gants to bar associations, legal service offices and
social service agencies. One sometimes makes these
referrals. None of the Justices reported treating pro
se litigants differently if they are not indigent.

Six of the Justices responded that they do not
have concerns about pro se litigants in the Court.
One Justice noted his concern about unclear and in-
competent presentations from these litigants. All of
the responses indicated that the Court does not have
special procedures to deal with pro se litigants, one
response noting that the Clerk’s office is helpful both
to lawyers and pro se parties. Six Justices responded
that they hold pro se litigants to the same standard
as attorneys. The seventh Justice stated that he tries
to hold these litigants to the same standard. Five Jus-
tices believe there should be a standard judicial pro-
tocol for treatment of pro se litigants and one was
not in favor of a standard protocol. One or more of
the responses indicated that the following programs
would be helpful in the Court: 800 telephone num-
ber, brochures, increase the number of pro bono at-
torneys, increase the number of lawyers of the day
programs, on-site pro se facilitator, pro se clinic, video
room, and training of court personnel. Three Jus-
tices believe these programs should be made avail-
able to all pro se litigants and three say they should
only be provided to indigent pro se parties, one not-
ing that those who can afford representation should
pay their “fair share.”

it Appeals Court
Six of the seven Justices indicated that pro se

litigants appear regularly in their courts, and the other
Justice indicated that pro se litigants appear infre-
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quently. The estimates of pro se litigants ranged from
less than 5% to 20% of single justice cases and from
1% to 10% of other cases.

The Justices indicated that they regularly see
pro se litigants in civil cases, including domestic re-
lations cases, criminal cases, review of indigency
claims, summary process, injunctive relief and prison
condition cases. Only three of the Justices indicated
they had seen an increase in the number of the people
filing pro se. Five of the Judges indicated that their
handling of the case is affected at least some of the
time by the fact that the litigant was pro se. All indi-
cated that in their review of the brief they spend more
effort to try to identifying the claim and that they
are more tolerant, sometimes overlooking non-com-
pliance with the rules for pro se litigants. One Jus-
tice indicated there are no differences in the way he
handled pro se litigants. Four of the Justices indi-
cated they take special steps when proceeding in cases
in which there were pro se litigants including grant-
ing a continuance to allow the pro se litigant to find
an attorney, explaining the nature of the proceed-
ings, and trying to evaluate arguments to discern
whether there were issues which are not being
brought out by the litigant. All of the Justices indi-
cated that oral argument from pro se litigants is not
usually helpful but there are instances where a pro se
party is able to defend the case well and in one in-
stance, better than opposing counsel. Three Justices
indicated they might refer unrepresented litigants if
early enough in the process, specifying prisoners’
rights groups, bar association groups and legal ser-
vices, but the majority felt it was “too late in the pro-
cess” to suggest counsel. One Justice indicated that
if the litigant was not indigent, he might not be as
tolerant of looking “behind the brief.” The other
Justices indicated their treatment of the pro se liti-
gants does not differ if they are not indigent.

Six of the Justices indicated they have “concerns”
about pro se litigants in the Court. Among the con-
cerns expressed were that although the clerks are
helpful, there generally is not available any “booklet”
to assist pro se litigants procedurally, that it is very
difficult for judges to determine whether there are
meritorious issues given the condition of the briefs,
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that people are being prejudiced by less than adequate
representation, especially in criminal cases, and that
it is a burden on the Justices to attempt to be fair to
both sides. None of the Justices indicated that the
Court has any special programs to direct pro se liti-
gants and referred the question to the clerks. Three
of the Justices said they do not hold pro se litigants
to the same standards as attorneys; one indicated he
does “mostly,” one indicated that some lawyers are
not much better than pro se litigants, and one Jus-
tice said he occasionally overlooks procedural defects
in order to prevent an “injustice.” Four of the Jus-
tices indicated that there should not be a “standard
judicial protocol” for treatment of litigants. One in-
dicated there already was a protocol, i.e., that pro se
litigants are to be treated the same as represented
litigants. Five of the Justices felt that the following
programs would be helpful in the Court: an 800 num-
ber, brochures describing procedures, an increase in
the number of pro bono attorneys, a pro se clinic,
educational seminars, a video room, and training of
court personnel in working with pro se litigants.
Three of the Justices thought that the programs
should be made available without regard to financial
resources. Only two of the Justices had suggestions
for dealing with pro se litigants. One of the Justices
suggested: “courtesy, respect and patience,” and the
other suggested that the appellate level is too late to
“bail out” the litigant and that the problem must be
dealt with at the trial court level, also indicating that
lawyers’ pro bono obligations should be more closely
tracked in devising practical solutions.

B. COURT PERSONNEL

1. Supreme Judicial Court

The survey responses completed by the staff of
the SJC Clerks’ offices indicate that virtually all re-
spondents feel that pro se litigants appear regularly
in their courts. Staff contact with these litigants is
over the counter, by phone and by letter. SJC em-
ployee respondents reported spending from 5 to 75
percent of their time with pro se litigants, with most
responses indicating staff spends between 20-25%
of their time with pro se parties.
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The responses from SJC personnel indicate that
pro se litigants appear in all types of cases before the
Court. Personnel from the Office of the Clerk for
the Commonwealth report seeing significant num-
bers of pro se litigants in petitions for appellate re-
view, single justice appeals, motions for appointment
of counsel, and complaints about judges, clerks and
movement of cases through the trial court. The ma-
Jority of responses from the Office of the Clerk of
Suffolk County report that significant numbers of
pro se litigants appear in matters involving credit for
jail time, complaints about jail conditions, habeas
corpus petitions, summary process cases, motions for
appointment of counsel, single justice appeals and
complaints about judges, clerks and caseflow. Each
category of case listed on the survey was checked by
at least one respondent.

Nine of the SJC employee respondents report
seeing an increase in pro se litigation during the past
2 years. The common questions asked by pro se liti-
gants mentioned ih the responses relate to the ap-
pellate process. Questions such as “Can I appeal?,”
“How do I appeal?,” “Where do 1 appeal?,” “Can I
have an attorney?,” “Who will pay?,” and “How long
until I receive a decision?” are frequently asked. No
respondent reported treating a pro se litigant differ-
ently if the litigant is not indigent.

Personnel in the Office of the Clerk for the
Commonwealth all report that they advise pro se liti-
gants to seek counsel. Two respondents from the
Office of the Clerk for Suffolk County report that

they sometimes advise litigants to seek counsel.

A number of the SJC employees commented
on the difficulty in dealing with the significant frus-
trations felt by pro se litigants in the SJC. The liti-
gants see this Court as their last hope. Its rules and
procedures are complex and court staff feel that the
level of difficulty of the legal tasks often outweighs
the training and skills of the litigants. Two responses
indicate a concern for the safety and security of staff
because of the emotional state of the litigants. An-
other concern noted was that pro se litigants often
fail to supply the court with the background and other
information required to properly state their case.



The assistance provided to pro se litigants by
SJC employees generally takes the form of supply-
ing the litigants with copies of rules of court and
samples of petitions and briefs. Most respondents
favored the development of programs to assist pro se
litigants. Providing an 800 telephone number and
brochures which describe procedures and forms were
the programs most frequently checked by SJC staff
as ones which would be helpful in their court.

1. Appeals Court

The survey responses completed by the staff of
the Appeals Court include responses from the Clerk
of the Appeals Court and four assistants in the Clerk’s
office. There were also responses from six staff attor-
neys. The personnel in the Clerk’s office deal directly
with pro se litigants; the staff attorneys handle pro
se litigants’ work product as reflected in briefs and
record appendices.

In the Clerk’s office, all respondents agree that
pro se litigants appear regularly in the Appeals Court.
Contact with these litigants is over the counter, by
telephone and by letter. Personnel in the Clerk’s of-
fice spend from 3 to 30 percent of their time with
pro se litigants.

The responses from Appeals Court personnel
indicate that pro se litigants appear in many differ-
ent types of cases before the court, including direct
appellate review, single justice appeals, small claims,
abuse prevention, summary process, motions for ap-
pointment of counsel, divorce and child custody, com-
plaints about prison conditions and complaints
against judges and other court personnel.

All except one assistant clerk percetve an in-
crease in the number of pro se litigants in the past
two years. The most common questions asked by pro
se litigants concern waiver of filing fees, waiver of
the requirement to conform to the Rules of Appel-
late Procedure concerning briefs, and how to pre-
pare briefs and appendices.

Personnel in the Clerk’s office often refer un-
represented litigants to bar associations and legal ser-
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vices organizations. One assistant reported making
no such referrals. Four out of five respondents indi-
cated that treatment of pro se litigants does not dif-
fer if the litigant is not indigent. The one response
indicating different treatment referred to areas where
indigency is relevant such as waiver of filing fees.

Concern was expressed about the increasing
amount of staff time spent with pro se litigants. Other
than the availability of procedural checklists for com-
pliance with the Rules of Appellate Procedure, there
appear to be no special procedures or programs in
the Appeals Court for pro se litigants. Members of
the Clerk’s office favored use of new programs in-
cluding expanded brochures and use of video, increas-
ing the number of lawyers available to help pro se
litigants and training for court personnel.

"The concerns of the six staff attorneys who re-
sponded focused on the quality of briefs and appen-
dices filed by pro se litigants. References were made
to concerns about the poor quality of legal argument
in pro se litigants’ briefs and a lack of understanding
as to what belongs in the record appendix. It was
stated that pro se litigants typically fill the appendix
with irrelevant material and omit critical documents
from the trial court record. It was also stated that
frivolous appeals, poor framing of issues, and weak
arguments require court personnel to spend substan-
tial amounts of time in disposing of pro se cases.

3. CoNcLusioN

Data kept by the Clerks in each of the appel-
late courts confirm the general impressions of court
staff recorded on the surveys that an Increasing num-
ber of pro se litigants are appearing in all types of
cases brought in the appellate courts. The impact of
this litigation is felt most keenly by the personnel in
the Clerks’ offices, who expressed more concern than
did the judges about the challenges presented by pro
se litigants. The Clerks’ office personnel have sig-
nificantly more in-person and telephone contact with
these litigants and frequently spend considerable
amounts of time communicating with pro se parties
before matters are even docketed. They emphasize
that the number of cases involving pro se parties does
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not adequately reflect the substantial amount of staff
time devoted to these litigants.

The challenges presented by pro se litigants in
the appellate courts are primarily related to the dif-
ficulties these litigants face in understanding the ap-
pellate process and in properly stating their claims.
One court administrator noted that many pro se liti-
gants believe that they will receive another chance
to try their case in the appellate courts. Judges and
court personnel report that they spend extra time re-
viewing materials filed by pro se litigants. Clerks’
office personnel spend significant time communi-
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cating with these litigants and express some concern
for security because of the high emotional state of
some of the litigants as they deal with the court which
they view as their last hope.

There are no formal programs for pro se liti-
gants in place in either of the appellate courts. Per-
sonnel in the Clerks’ offices provide informal assis-
tance in the nature of advice and sample filings.
These employees indicate that they would be eager
to implement any initiative which would help the
pro se litigants to better understand and use the ap-
pellate process.



III. UNREPRESENTED LITIGANTS WITH SPECIAL

CONCERNS

The difficulties faced by unrepresented litigants
have been well-documented by the work of this Task
Force as well as by other studies. Yet, when these
problems are compounded by linguistic barriers, cul-
tural differences or physical limitations, the pro se
litigant’s disadvantages are prodigious. In order to
understand how unrepresented litigants with such
special concerns manage in the court system, the Task
Force, with the co-sponsorship of the Pro Se Com-
mittee of the Probate and Family Court, organized a
focus group on this subject. Twenty-one speakers
addressed the focus group, which was co-chaired by
Judge Elaine M. Moriarty and Edward Notis-
McConarty, chair of the Task Force. In addition, a
Task Force member conducted interviews with citi-
zens of color, legislators, judges, a City Councilor,
employees of the Massachusetts Commission
Against Discrimination (MCAD), the Equal Em-
ployment Opportunity Commission (EEOC) and
social service agencies, a member of the National
Association for the Advancement of Colored People
(NAACP), housing advocates, parents of children
in public schools, in Metco programs, and in special
need programs as well as parents of incarcerated
youth, attorneys of color, pro se litigants, business
leaders and others representing areas of concern to
people of color.

At the focus group, participants discussed the
particular difficulties faced by non-English speak-
ing litigants when they represent themselves in court.
Even where brochures and other self-help materials
are available, they are rarely obtainable in languages
other than English. Interpreters are not consistently
available. Family members (even children who may
be the most fluent English speakers in the family)
may act as interpreters of notices received from the
courts. Sometimes (particularly in emergencies) such
family members are also used as interpreters in court
proceedings, although they may have an interest in
the outcome. Lawyers would interpret and explain
the proceedings to their clients in the course of rep-
resenting them, but without a lawyer, a family with
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Written settlement agreements also present
difficulties for non-English speakers. Some judges
require that a interpreter certify that a settlement
agreement has been translated (not just “ex-
plained”) to non-English speaking pro se parties.

Unrepresented litigants sometimes have cul-
tural, as well as linguistic, barriers to asserting their
rights. A number of speakers at the focus group noted
that women of certain cultures (including Chinese,
Muslim, Haitian and Guatemalan) are ashamed of
divorce, which is interpreted as a failure by the
woman. One Probate and Family Court judge noted
that on several occasions she has seen Chinese
couples divorcing where the wife gets little or no
property and few rights with the children. Suspect-
ing that such agreements are not understood, One
Probate and Family Court Judge refers these women
to a volunteer lawyer of Chinese descent. With the
more onerous immigration laws, and the Legal Ser-
vices Corporation ban on handling some immigra-
tion matters, many non-citizens are afraid to speak
up and have less access to legal assistance.

Some pro se litigants are at a particular disad-
vantage in mediation. In some cultures, a high value
is placed on adherence to authority. For these par-
ties, without lawyers, a mediator’s position of power
can lead to an agreement which is not really under-
stood or accepted. Unrepresented parties sometimes
enter into agreements in these situations which are
disadvantageous or which they do not fully under-
stand.

Disabled litigants also find it difficult without
a lawyer. Litigants who are blind, hearing impaired,
or have suffered a severe injury must overcome huge
hurdles to represent themselves. While the Disabil-
ity Law Center provides important assistance, the
Center cannot handle the volume of cases referred,
and people with disabilities may not have received
the training or education needed to represent them-
selves. Physical barriers are still a problem. For ex-
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ample, it was reported that although the Suffolk
County courthouse has an exterior entrance acces-
sible to persons with disabilities, there is no signage
to indicate its location.

The unavailability of legal services is a severe
problem for persons of color who seek to assert claims
of race or national origin, discrimination in housing,
employment, or education or claims of police mis-
conduct or racial violence. There are scarce legal ser-
vices available to civil rights litigants; most of the
traditional legal service agencies offer no or very lim-
ited civil rights services. Greater Boston Legal Ser-
vices provides some employment discrimination ser-
vices; however, it has few resources available for these
cases. The law school legal services clinics also have
no active civil rights litigation practice. Although the
Lawyers Committee For Civil Rights attempts to
leverage the pro bono resources of law firms, it can-
not fully meet the demand for representation. While
the Center For Law & Education provides good in-
formational resources to litigants with concerns in
educational civil rights issues, it has no advocacy and
litigation branch. The Office for Civil Rights of the
U.S. Department of Education (“OCR”) offers in-
vestigation and equitable remedies to complainants,
but cannot pursue compensatory or monetary dam-
ages. The inability to afford private legal counsel is
cited by interviewees as the major reason victims of
civil rights violations are not represented; lack of
knowledge of the limited legal resources available is
another barrier.

The MCAD and EEOC are the two primary
administrative agencies charged with the enforce-
ment of civil rights laws. The MCAD reports its dis-
missal rate of discrimination complaints for lack of
probable cause at 65%.5 Being successful in discov-
ery and hearing without counsel is extremely diffi-
cult; representation at de novo re-trials of MCAD
cases in the Superior Court jury sessions is critical to
a civil rights claimant’s likelihood of success. In the
EEOC context, where the federal court has juris-
diction if a “right to sue” letter is issued, unrepre-
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sented litigants are also severely disadvantaged.
Interviewees noted that despite the law’s provision
for private counsel, lawyers are almost never ap-
pointed by the federal court in these cases.

Many people of color or economically disad-
vantaged parties find themselves without lawyers at
administrative agencies other than the MCAD and
EEOC. In the housing area, HUD hearings for hous-
ing discrimination involve many unrepresented liti-
gants (this is also true of the Boston Housing Court
complaint procedures).

An area of particular concern to people of color
is discrimination in education. Legal representation
in educational discrimination is greatly lacking.
When provided, the cost is staggering. Parents re-
ported legal expenses of $5,000 - $10,000 just for
full scale administrative challenges without any court
proceedings. Litigation is even more expensive.
While the MCAD has no jurisdiction over educa-
tional discriminatioh except for admissions, the OCR
can do investigations and provide injunctive remedies
but cannot award compensatory damages. The OCR
handles hundreds of complaints, many from parents
who are unrepresented.

Legal services are also greatly needed in cases
of employment discrimination. The MCAD reports
that the overwhelming majority of its cases involve
workplace discrimination. Race discrimination cases
are reported to be among the most difficult to prove
as discrimination is increasingly subtle. Interviewees
universally felt that legal representation was impera-
tive and that success in the judicial system is illusory
for unrepresented claimants.

Thus, the difficulties experienced by unrepre-
sented litigants are exacerbated when they are people
of color, non-English speakers or disabled. The ar-
eas of concern are not limited to the courtroom, how-
ever; these litigants experience problems through-
out the legal process and often before administrative
agencies and mediators.



The response of specific Massachusetts courts  legal services and other organizations are also re-
has been noted above. However, the response of our sponding. To work toward an organized overall re-
courts must be seen in the context of responses else-  sponse, a broader view must be taken.legal services
where in the country. Also, the response in Massa-  and other organizations are also responding. To work
chusetts is broader than just the individual courts,as  toward an organized overall response, a broader view

must be taken.
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IV. THE RESPONSE TO PRO SE LITIGANTS

A. NATIONWIDE RESPONSE

Until the last decade or so, attorneys represented
most litigants in court, even in cases other than crimi-
nal or juvenile matters. Attorneys prepared paper-
work, advised clients about the consequences and
implications of court proceedings, settled cases as
appropriate, and represented clients in court. The
success of the legal system in dealing with conflict
was based on effective interaction between attorneys
and judges who were trained in and familiar with
the law.

The numbers of litigants appearing in court
without representation have dramatically increased
in recent years. The increasing number of pro se liti-
gants poses a serious problem to our legal system and
to our society at large. In response, over the last few
years, bar associations, the courts and public interest
law organizations throughout the country have ex-
panded the number of legal options ana strategies
available to low income and moderate income citi-
zens who are seeking just outcomes in our courts.

Despite this response, however, the number of
low and moderate income Americans in need of le-
gal assistance is outpacing the current level of avail-
able legal services. This seems particularly true for
the civil legal assistance needs of low income indi-
viduals. Despite great efforts by public interest law
groups and the bar, both to retain funding and to
carry out their legal programs on behalf of low in-
come clients, staff in these programs are being cut
and resources are constantly being pulled in too many
directions.

An increasing number of courts across the na-
tion have developed new methods to cope with the
problems that consistently arise when pro se litigants
come to court. In many states, courts have published
instructional printed materials. For example, pam-
phlets have been written to guide pro se litigants
through the process of filing a claim and to inform
them of relevant court procedures. Similarly, some

courts offer training classes and others have gone an
additional step and provide free legal advice.

[t is not just the courts that have responded. To
address the challenge of increasing numbers of pro
se litigants, sometimes the resources of the courts,
the legislature, the bar and practitioners themselves
all must be effectively coordinated and directed. A
variety of mechanisms have emerged. Some states
have enacted simplified divorce statutes. Some courts
have worked with bar associations to adopt compre-
hensive sets of model pleadings and standardized
forms that reduce the complexity for the parties.

Programs offering procedural assistance to pro
se litigants also are emerging in a variety of forms.
Some jurisdictions have employed courthouse om-
budsmen, some distribute self-help form packets,and
others have established workshops and clinics that
give hands-on instructions to groups of pro se liti-
gants and representation to those who need it. Pro-
grams offering substantive assistance also have been
developed. Different types of bar sponsored or non-
profit clinics are being employed to supplement tra-
ditional legal representation.

Some jurisdictions have developed particularly
promising policies, programs and resources for pro
se litigants. These programs are joint efforts of state
and local bar associations, of the courts themselves
and of non-profit organizations. Because of these
programs, through which resources have been com-
mitted to helping people represent themselves, par-
ticularly in family, probate and housing matters, the
process for managing pro se litigation has speeded
up and become less disruptive.

The programs encompass a wide range of ap-
proaches, from those that offer simplified forms, ex-
planatory brochures and limited staff assistance to
programs that offer hands-on advice or even more
extensive services. The description of these programs
is divided into two categories: (1) services provided



directly to pro se litigants, and (2) programs involv-
ing internal systemic changes in the courts them-
selves.

1. Services FOrR Pro SE LITIGANTS

A.  Court FormMs AND INSTRUCTIONS

The simplest service for a court to provide is to
have basic forms available for uncontested divorce,
small claims and name changes. Many courts do this.
They often accompany the forms with instructions
about how to complete the forms, how to serve them
and when and how to file them. Some courts, such
as the Brown County Courthouse in Green Bay,
Wisconsin, also provide forms which are generated
via 2 computer in the courthouse.

The QuickCourt project, which began in Ari-
zona and is now in use in Michigan, Colorado and
Utah, makes court forms and procedures more ac-
cessible to the public through the use of touch screen
technology. There are 25 free-standing kiosks (com-
puters with touch screen technology similar to ATM
machines) in Arizona and five in Utah. The infor-
mation is available in English or Spanish. A pro se
litigant follows on-screen instructions and enters the
information called for in the forms; a printer in the
kiosk then generates the completed forms.

In Maryland, standardized forms and pleadings
with accompanying instructions have been developed
by the judiciary and are available in courthouses and
community facilities throughout the state, as well as
on-line through the People’s Law Library of Mary-
land (www. peoples-law.com).

B. EXPLANATORY MATERIALS
Another easy approach taken by courts is to
write and distribute brochures and flyers that explain
how various types of cases normally proceed. In some
states, such as Florida and New Jersey, the text of
explanatory brochures can also be found on the web

pages of the courts. The New Jersey State Courts
web page has a special section for Pro Se Litigants
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that contains appellate division forms, information
about county law libraries, and forms for wills and
probate, small claims, landlord/tenant claims and
collecting a judgment. This very thorough and well
written web page also offers descriptions of the courts
and of what happens in particular types of legal pro-
ceedings.

Video technology has been used in several
courts around the country. Michigan, the District of
Columbia, New Jersey, Pennsylvania, Colorado and
New York all have produced videos which are shown
to pro se litigants to guide them through the court
process or through the necessary steps to prepare and
file a court document. Videos are shown in rooms at
the courthouses, at bar associations and in law li-
braries.

C. STAFF ASSISTANCE

In addition to providing services and materials
to pro se litigants, some courts have trained specially-
assigned court staff to provide information regard-
ing options. Of course, these programs help the liti-
gants achieve more just outcomes. In addition, one
of the benefits sought by some of the courts which
have instituted these programs is alleviation of the
workload of the clerk’s office by providing an out-
side resource for self-represented litigants who have
questions or concerns on domestic relations issues.

In New York City’s Family Court, for example,
a petition clerk will interview litigants and actually
prepare a petition or other document required for a
proceeding in Family Court. The county courts in
the State of Washington also have permanent staff
working in the courthouses whose job is to assist pro
se litigants by providing information and helping
them fill out forms. Other courts use volunteer staff.

The Circuit Court of Maryland joined together
with two law schools in Baltimore to create a clinical
project called the Family Law Assisted Pro Se Project.
The Project supervises law students while they pro-
vide legal information and advice to more than 4,000
unrepresented litigants in domestic cases.
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In Chicago, the court-use-assistance program
is limited to guardianships for minors and obtaining
civil orders of protection. In Manhattan, the Supreme
Court opened up the first pro se office in the state,
called the Office for the Self Represented, which is
staffed by court employees, volunteers lawyers and
law students. They offer assistance in filling out and
filing forms, and guiding litigants through the pro-
cess. They also show a video on court procedure.

D. LecaL Cunics

Legal clinic programs (sometimes called
People’s Law Schools) are a combination of work-
shop-seminars that teach prospective pro se litigants
about a substantive topic, about how the court
handles the particular type of matter that interests
the litigants, what forms need to be prepared, what
to do in court and how the case moves through the
court system. Although a few courts have imple-
mented such programs to educate pro se litigants
about the court process, most of the current legal
clinic programs have been initiated by bar associa-
tions, law schools, legal services programs and com-
munity organizations. Like many other bar associa-
tions, the Houston Bar Association offers a free
course for litigants in divorce or family proceedings.
In Virginia, legal services offices offer one day clin-
ics in family law and bankruptcy proceedings. The
Colorado State Bar has set up five ‘community
schools” that run clinics on child support, bankruptcy,
divorce and small claims. Legal clinics are also held
in California, Minnesota, Maryland, Hawaii and
Pennsylvania.

E. SELF-Service CENTERS

Arizona’s sclf-service center offers the public
many services, including court forms, instructions to
pro se litigants and other educational materials. The
court keeps a listing of attorneys who are willing to
work with pro se litigants on a task-by-task basis and
of mediators who may help a litigant with dispute
resolution services. The self-represented litigant is
offered information in the following areas of the law:
divorce, paternity, child custody, child support, child

visitation, enforcement, modification, domestic vio-
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lence, guardianship, conservatorship, and transfer of
property when a person dies.

The center is visited by about 400 people per
day. The Center’s web site (www. maricopa.gov/supct/
ssc/sschome.html) is visited by another 200 per week.
All court forms are available online as well. The au-
tomated telephone system provides access to court
information and services handling 4,000 calls per
week.

2. INNOVATIVE PROGRAMS INVOLVING INTERNAL
SysTemic CHANGES IN THE COURTS

A. STANDARDIZATION OF FOrRMS AND PROCEDURES

One of the major barriers encountered by pro
se litigants is the complexity of the law and its pro-
cedures. The Florida Supreme Court, with the help
of the Florida Bar Association, has developed sim-
plified divorce procedures and adopted standardized
forms and pleadings. In a number of states, commit-
tees or task forces reviewed and revised existing forms
and, as necessary, developed new forms for use by
unrepresented litigants. In Minnesota, for example,
the State Bar Task Force on Pro Se discovered a star-
tling lack of uniformity in the information being pro-
vided to pro se litigants. The Task Force recom-
mended that a committee including judges, court
administrators, staff attorneys and pro se users be
established to determine what basic useful and un-
derstandable information should be made available
to pro se litigants. This information should be uni-
form and used throughout the state.

B. CRreanioN OF BencH Books Wit Protocots/
GuioeuNEs For Use By Jupces Anp ALJ's
DurinG HEeARINGS.

Judges are in need of guidance on the most ef-
fective and ethically permissible strategies for assist-
ing self representing litigants. In response to that
need, Minnesota has created a list of protocols for
use by judges when appropriate in dealing with pro
se litigants. These guidelines are very broad in na-
ture. For example, they suggest that the judge ex-
plain the process, explain the terms and the elements



needed for a particular order or motion to succeed,
and explain that the party bringing the action has
the burden to present evidence in support of the re-
lief sought.

¢. Traning Anp Epucation Or Court
ADMINISTRATIVE AND JupICIAL OFFICERS
ReGARDING Pro SE Issues AND SERVICES.

Pro se litigants often seck assistance from court
staff, but that staff is often appropriately reluctant to
give information that could be construed as legal
advice. John M. Greacen, Clerk of the U.S. Bank-
ruptcy Court, District of New Mexico, Albuquer-
que, NM wrote an article entitled, “No Legal Ad-
vice from Court Personnel: What Does That Mean?”
The article discusses how staff can be trained to an-
swer questions concerning court rules, procedures,
and practices. The staff can answer questions con-
taining such words as, “Can I?” or “How do I?” but
not questions that start “Should I?” In addition,
Greacen concludes that court staff can provide ex-
amples of forms and documents used in their court,
explain their meaning and answer questions about
deadlines and due dates.

The Michigan Court Support Training Con-
sortium developed guidelines for court staff dealing
with pro se litigants and incorporated the guidelines
as part of a computerized, interactive training pro-
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gram for the staff. The program uses a series of ex-
amples to show court staff what information they
may provide to self represented litigants.

Some states are also training their court staff to
be familiar with and prepared to make referrals to
local legal services programs and bar association’s Tel-
Law programs.

D. DeveLorinG Puans Ano MetHobps For
DissemiNATING INFORMATION To THe PusLic
Asout THe AvaiLasiLITY OF PrRo SE SERVICES,
Forms AND BrRocHURES, EiTHER THROUGH THE
Court ORr THROUGH INDEPENDENT PROGRAMS
SucH As THose DescRIBED ABOVE.

Recognizing the need for improved communi-
cation among the state court system, legal services,
lawyers, libraries and community organizations, the
State Bar in Pennsylvania has a pro bono coordina-
tor who oversees the compilation of county-by-
county information packets on pro se litigation.
Other states have recommended that law libraries
dedicate a section to pro se users, with information
and materials to be developed. In addition, they have
recommended that law librarians be included in any
training provided for court personnel. Finally, by us-
ing the new technologies developed in staies like
Florida and New Jersey, community agencies can
assist in the implementation of pro se workshops and
distribution of pro se materials.



B. MASSACHUSETTS RESPONSE

The increasing presence of pro se litigants in
the Massachusetts courts and the resultant pressures
on the courts, other parties and the unrepresented
litigants themselves have not gone unnoticed in Mas-
sachusetts. In its investigation of the pro se issue, the
Task Force has found many people and institutions
here concerned about unrepresented litigants’ lack
of effective access to the Massachusetts courts; we
have also found a number of programs that have been
crafted to address that concern. Some of these pro-
grams in Massachusetts provide information and as-
sistance beforehand to those who are going into court
without legal counsel others help the unrepresented
litigants in the court process. The following is a sum-
mary of some of the present programs in Massachu-
setts that address the needs of pro se litigants.*

1. Pre-Court Pro St CLiNICS

The Task Force has found that many legal ser-
vices agencies and law school programs have experi-
mented with clinics to prepare those litigants who
are going to court hearings or trials without repre-
sentation. Twelve of these clinics involve family law
(most cover divorce but other family law topics are
also addressed), eight of the clinics focus on housing
matters and two involve bankruptcy cases. Several
other such clinics are being developed. In addition,
several county bar associations have presented occa-
stonal clinics, primarily on family law. The Massa-
chusetts Academy of Trial Attorneys operates a
“peoples’ law school.” Despite the number and range
of these clinics, there are few detailed evaluations of
their effectiveness. While the sponsors of the clinics
by and large believe that the programs help pro se
litigants to some extent, the actual impact of these
clinics is not clear.

2. INFOrRMATION Desks AND OTHER
CourT-BASED AssISTANCE

Although a centralized information desk in a
court 1s the key feature of the Maricopa County,
Arizona system, there are few such efforts in place
in the Massachusetts courts. Exceptions include Suf-

48

folk Probate and Family Court, the Norfolk Probate
and Family Court pro se Clerk (from whom the Task
Force heard in person) and the information desk in
the Greenfield courthouse, which resulted from the
Franklin County Reinventing Justice Project. The
clerk’s office of the United States District Court has
a pro se intake clerk who handles case filed by un-
represented litigants.

3. INFORMATION PREPARED FOR
UNREPRESENTED LITIGANTS

Many courts, legal services programs and bar
associations have prepared information for unrepre-
sented litigants. For example:

* Middlesex Probate and Family Court has
brochures on contempt and “no fault” divorce
cases.

*  The United States District Court in Boston has
a thirty page guide for pro se litigants on how to
file a federal court lawsuit.

* The Trial Court’s Judicial Institute has just pro-
duced a videotape called “For your Protection:
209A - Videotape for Victims of Domestic Vio-

lence” available in 4 languages.

* The Boston Bar Association Family Law Sec-
tion Subcommittee on Pro Se Litigants has pre
pared a series of booklets on family law topics.
These booklets, which address representing
yourself, paternity, child support, financial state-
ments, and guardianship of a minor, have been
distributed in the Suffolk and Middlesex Pro-
bate and Family Courts and have also recently
been made available in the Norfolk Probate and
Family Court.

*  Community Legal Services and Counseling
Center has prepared a booklet, which has been
distributed in some Probate and Family Courts,
on the duties of Family Service Officers.

*  Suffolk Probate and Family Court has prepared
written materials and forms on a “Proposed
Temporary Order” and answer forms for unrep-



resented litigants.

The Concord branch of Middlesex Probate and
Family Court has developed a video tape on
domestic violence issues.

The Attorney General’s office has domestic vio-
lence brochures available in many languages.

Neighborhood Legal Services in Lynn has
established a web page (www.neighborhood-
law.org) for persons who may be eligible clients,
which contains much information on legal
topics and on court matters. The web page was
demonstrated at one of the Task Force meetings.

Many legal services programs now have telephone
hot lines, through which staff give out informa-
tion and send written materials on various legal
1ssues, including to those going to court. Such
hot lines are operated by Legal Advocacy and
Resource Center in Boston, the Massachusetts
Justice Project in Worcester and Holyoke, and
the New Center for Legal Advocacy in New
Bedford. In addition, for many years the Massa-
chusetts Bar Association has had a Tel-Law
capacity to explain to callers, through recorded
messages, certain legal topics.

4. ScreeNING AND DispuTe REsoLUTION
Procgrams In Courr

* The Middlesex Superior Court and the Cam-
bridge District Court use the Cambridge Dispute
Settlement Center for referrals of cases that
appear appropriate for dispute resolution outside
of court.

Proposals have been made to the Suffolk Probate
and Family Court and to the Boston Housing
Court for screening by lawyers and law students
at the beginning of cases to evaluate cases, assist
persons who go to court hearings without
lawyers and to refer certain cases for legal repre-
sentation or dispute resolution programs. Some
dispute intervention already exists in the Probate
and Family Court through its Family Service
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Officers. The Boston Housing Court has long had
a “mediation” program through which 80% of evic-
tion cases are resolved.

As a pilot project, the Boston Municipal Court
has instituted a mandatory, pre-trial case man-
agement conference which allows parties in a case
to discuss settlement while also facilitating prepa-
ration for trial. This event is the first step pro-
posed in a Boston Bar Association task force
report which further contemplates the offer to the
parties of a voluntary mediation conference.
The court is considering implementation of the
full recommendation.

5. Lawyer For THe DAY PrROGRAMS

Most Probate and Family Courts now have
Lawyer For The Day programs, in which volunteer
lawyers participate, at the courthouse, in discussing
legal matters with unrepresented litigants, helping
them to prepare forms and otherwise giving them
advice on court hearings. These lawyers do not pro-
vide any representation in court.

6. NONLAWYER AssiSTANCE TO UNREPRESENTED
LimicanTs 1N CourT

In certain categories of cases, nonlawyers assist
unrepresented litigants in presenting their cases in
court. The Trial Court’s Small Claims Rules autho-
rize nonlawyers to appear with litigants who do not
have lawyers in small claims cases and to assist them
in presenting their cases. The Small Claims Advi-
sory Service of Phillips Brooks House at Harvard
provides college student volunteers to accompany un-
represented litigants to Small Claims sessions.

In Chapter 209A matters, the statute encour-
ages the use of representatives to assist unrepresented
litigants in court. Although the practice varies, some
judges permit those advocates to make presentations
on behalf of a 209A petitioner. In other courts, those
advocates consult with the litigant but do not ad-
dress the court. The state has begun to fund advo-
cate programs called SafePlan in several areas of
Massachusetts. These programs provide both non-
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lawyer and lawyer advocates to 209A petitioners. In
addition, Greater Boston Legal Services has a fed-
eral VAWA (Violence Against Women Act) grant
to provide assistance, through experienced paralegals,
to pro se domestic violence victims in Middlesex
Probate and Family Court.

7. Non-Courr Dispute Resotution PROCEDURES

The Task Force considered dispute resolution
processes at administrative agencies to see whether
they might hold lessons for how courts can handle
large numbers of litigants. The Task Force found that
many such processes exist and are successful at re-
solving large numbers of disputes, thus greatly less-
ening the numbers of those disputes that have to go
to court. Examples of these procedures include the
public housing grievance procedure, neighborhood
dispute resolution programs and state administra-
tive agency determinations and fair hearing processes.

8. Recent DeveLopments CONCERNING ETHICAL
Issues In Deating WitH Pro Se LITIGANTS,

The MBA Ethics Committee has recently pub-
lished an opinion which states that certain activities
by lawyers who “ghostwrite” pleadings or other legal
documents for unrepresented litigants may violate
ethical rules. See, MBA Ethics Opinion No. 98-1.
Broadly speaking, the opinion raises questions only
where a lawyer is, in essence, representing a client
and perpetrating a fraud on the court by failing to
disclose the lawyer’s role to the court and opposing
counsel. Some have questioned whether the opinion
suggests that other activities that a lawyer might per-
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form in connection with limited, rather than full, rep-
resentation might also raise ethical concerns. As dis-
cussed elsewhere in this report, the ability to engage
in limited representation - sometimes colloquially
referred to as “unbundling” legal services - is a po-
tentially important avenue of assisting pro se litigants.
See, Powers, “Pro Bono and Pro Se: Letting Clients
Order Off The Menu Without Giving Yourself In-
digestion,” Boston Bar Journal, Vol. 42,No. 3, (May/
June 1998). The Task Force has been informed that
the SJC Standing Committee on the Rules of Civil
Procedure has taken up the question of the potential
ethical issues raised by the MBA opinion.

Lawyers dealing with pro se litigant adversar-
ies are also concerned about their ethical obligations.
Many lawyers state that they will not communicate
with pro se litigants except in writing. There is pres-
ently no effective ethical rule governing the duties of
a lawyer, representing a client, who deals with a liti-
gant who is unrepresented. This issue has been the
subject of the thoughtful article by Russell Engler,
New England School of Law entitled “Out of Sight
and Out of Line: The Need for Regulation of Law-
yers’ Negotiations with Unrepresented Poor Persons,”

85 Calif. L. Review. 79 (January 1997).

Finally, we note that the ethical rules govern-
ing the unauthorized practice of law are not intended
to prevent the activities of a non-lawyer advocate
whose role is explicitly authorized by statute, regula-
tion, or by the court. In addition, the potential ap-
plication of these rules to court staff in dealing with
pro se litigants is discussed in the opinion of the SJC
Advisory Committee on Ethical Opinions for Clerks
of Courts attached as Exhibit E.



V. FINDINGS

Based on the investigation detailed above, the Task Force makes the following findings:

I. LiticanTs WiTHoOUT LAWYERS APPEAR IN STRIKING NUMBERS IN ALL
MASSACHUSETTS COURTS.

In every court studied by the Task Force, litigants without lawyers are present in surprising numbers.
In some counties, over 75% of the cases in Probate and Family Courts have at least one party unrepresented.
In the Northeast Housing Court, over 50% of the landlords and 92% of the tenants appear without lawyers
in summary process cases. In abuse prevention cases in District Court, both parties were represented in only
1% of the cases in the survey; a lawyer appears in only 7% of the cases.

While these are the most dramatic numbers, other courts are not far behind. Although little informa-
tion is available in the Superior Court, reports are that in equitable remedy cases, abuse prevention cases,
and prisoner cases, unrepresented parties are common. Virtually all observers report that the number of pro
se litigants is growing and significant in every court.

II. UNREPRESENTED PARTIES PRESENT NEW CHALLENGES WHICH THE
CURRENT JuDICIAL SYSTEM CANNOT HANDLE ADEQUATELY.

Unrepresented litigants do not fit neatly into the traditional judicial process. Pro se parties press court
staff and judges for advice they cannot give. Parties without the help of lawyers misunderstand terminology,
and they take longer to focus on points which judges or lawyers think are important. Cases with unrepre-
sented parties often take longer to handle and resolve. Our judicial system is straining under the weight of
the ever-increasing numbers of cases in which one or more parties do not have lawyers.

Pro se litigants are unable to use the present system effectively. There is a common perception that they
have difficulty voicing the facts and arguments needed to present their side of the case. As one Massachu-
setts judge stated, “I find very often that if a low-income litigant does not have legal counsel, it is impossible
to properly conduct court business.” Massachusetts Commission on Equal Justice, Equal Access to Justice:
Renewing the Commitment (1996) at 47.

In sum, if pro se litigants are to have meaningful access to justice, and if the judicial system is to hold
up under the weight of the increasing numbers of unrepresented litigants, changes must be made.

III. IN SOME TYPES OF MATTERS UNREPRESENTED LITIGANTS DO NOT
OBT1AIN REsurTs As FAVORABLE As THoOSE WiTH COUNSEL.

Studies in the Housing Court measured results obtained by unrepresented tenants and concluded that
represented parties obtain better results. The results obtained by unrepresented litigants in other matters are
more difficult to measure, and some processes such as small claims were designed for pro se parties. How-
ever, interviews with judges, lawyers, and with pro se litigants themselves reflect a common belief that
parties with competent counsel have a clear advantage. One observer commented, “If you go to court with-
out an attorney, the result is you lose. With an attorney you have a better chance and may get more respect.”
Equal Access to Justice, the Massachusetts Commission on Equal Justice (1996) at 5.
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IV. UNREPRESENTED LITIGANTS ARE A CONCERN TO JUDGES, WHO SEEK
GuIDANCE IN HANDLING PRO SE MATTERS.

Judges feel caught between their obligation of impartiality and the inability of pro se litigants to
recognize and press substantive claims. Pro se litigants are mostly inexperienced and sometimes not highly
educated; yet they are trying to navigate a system designed for experts. Judges note that pleadings drafted
without lawyers often are not prepared properly. Judges are asked in court for advice and explanations
which, if answered, would be inconsistent with the neutral role they are expected to play. Judges do not want
to assist a pro se party at the expense of an opposing represented party. Most judges do take more time
explaining the process to pro se litigants, but they worry about going too far. Most judges also report that
they grant continuances to unrepresented parties so that they can retain counsel. Judges note the delays
which result from all these factors.

V. CouRT PERSONNEL FIND UNREPRESENTED LITIGANTS A PARTICULAR
CHALLENGE.

Court personnel are unequivocal - unrepresented litigants are not “business as usual.” Pro se litigants
sometimes expect immediate assistance from court personnel, and urgently seek attention. Often the ques-
tions asked by pro se litigants place court personnel in the difficult position of drawing the line between
legal “information” and “legal advice.” Court personnel seek more guidance on drawing this line. Pro se
litigants can take considerable time; some can be very emotional, others even angry. Court personnel are
concerned when unrepresented litigants appear unstable. Court personnel would like to help, but feel con-
strained by time, the prohibition against giving legal advice, and the fear of taking sides by giving assistance
to one side in a case.

V1. FINANCIAL CONSTRAINTS CAUSE MANY PARTIES TO PROCEED PRO SE.

There are other reasons given for proceeding without a lawyer, but lack of funds is the most common.
With the recent cutbacks in federal funding for legal services, many poor or near poor litigants have no
choice but to proceed without a lawyer.

VII.RESPONSES T'O UNREPRESENTED LITIGANTS HAVE NOT BEEN CONSISTENT
OR ORGANIZED.

The Task Force found instances of extraordinary effort and patience in dealing with unrepresented
litigants. Individual judges, court personnel, and legal services programs have made remarkable efforts, but
there are few systematic, uniform approaches to dealing with pro se litigants. Brochures and other printed
materials have been produced with great effort, but are not generally available. Each judge and court em-
ployee is left to develop his or her own approach with little or no training or guidance. The result is uneven,
and the treatment of unrepresented litigants is erratic.

Judges and court staff favor a more organized, consistent approach to unrepresented litigants. An
approved policy statement as to how far they can go in assisting pro se litigants, or court sanctioned bro-
chures, would allow some uniformity. A conscious effort should be made to search for and articulate gener-
ally accepted methods of handling unrepresented parties, so there is more predictability in the process for
everyone.
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VIII. UNREPRESENTED LITIGANTS BENEFIT MosT FroM A ComsBinaTION OF
APPROACHES.

The Steiner Study and the Neighborhood Legal Services Grans Report concluded that unrepresented
litigants achieve best results when they are supported by a combination of resources, Providing a pro se
tenant with a seminar or a brochure seems to help, but the impact is more substantial if combined with
advice from a lawyer for the day or another volunteer lawyer. A brochure, a video, or even a seminar is
helpful in providing general understanding. However, ongoing support from a volunteer lawyer or advocate
appears to be critical if the unrepresentedparty is to have the confidence to speak up in court or at media-
tion.

IX. FURTHER INFORMATION IS NEEDED To Assess THE Pro SE ISsur.,

This Report is the first attempt to gather data concerning unrepresented litigants in many Massachu-
setts courts. Many courts, for example, have not kept records which would allow anyone to measure fully the
numbers of pro se litigants or the kinds of cases in which they tend to appear. Moreover, the numbers and
the nature of pro se litigants are changing. In order to better understand pro se litigation, and to measure the
effectiveness of responses to pro se litigants, data should be collected on an ongoing basis by the courts
themselves.

X. THE CHANGES REQUIRED To ACCOMMODATE UNREPRESENTED
LiTIGANTS WiLL ONLY OCcur IF THERE Is AN ONGOING
INsTITUTIONAL COMMITMENT WITH CLEAR RESPONSIBILITY.

The current adversary system in our courts fundamentally assumes that lawyers will guide parties
through the process. Adjusting to the reality of numerous unrepresented parties requires a basic change in
the culture of lawyers, judges, and court personnel. Specifically, the barriers to accommodating pro se liti-
gants outlined above must be addressed. Further information must be gathered and implementation of
some difficult changes must be assured. Responsibility for recommending and implementing the changes
must be clearly assigned and results must be measured at the highest levels of the judicial system.
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VI. RECOMMENDATIONS

In light of the above Findings, the Task Force makes the following Recommendations:

I. 'THE AVAILABILITY OF LAWYERS MUST BE INCREASED.

This investigation suggests that pro se litigants are at a disadvantage, except in those proceedings
where the process is designed for unrepresented parties. The advantage of representation by a trained,
experienced, independent lawyer cannot be offset except in rare circumstances. Accordingly, the first and
most important Recommendations of the Task Force are to:

L. Increase funding for legal services programs for those who cannot afford to hire a lawyer;

2. Increase the pro bono services available from members of the bar and channel the resources into:

* Full representation of indigent clients;

* Lawyer for a Day Programs;

* Private attorney service as case screeners and mediators; and

* Support for the training and educational activities set out below;

3. Recruit, train, and make available panels of lawyers willing to undertake representation on a re-
duced fee, sliding scale basis depending on the ability of the client to pay, as well as at no fee;

4. Make accurate, up-to-date information about available lawyer referral resources readily available to
courts and administrative agencies, including specialized panels in areas such as family law or
bankruptcy, which must be identified or developed;

5. Support and encourage the unbundling of legal services such that litigants can pay for and receive
advice or discrete services for the separate phases of litigation.

II. CourtHOUSES MUST BE MORE ACCESSIBLE AND USER-FRIENDLY.

At present virtually all courthouses in Massachusetts are unfamiliar, even hostile environments to the
general public. Our courthouses must be designed and operated to welcome, educate, and provide justice to

the public:

1. Information Booth. There should be an information booth inside the entrance to each courthouse to
answer questions and give directions to the public. These information booths should be staffed by trained,
welcoming, patient individuals who see the public as their constituency. Ideally, these individuals should
have some familiarity with family law, interviewing, counseling, and civil procedure (including local proce-
dures), among other topics. Trained volunteers could staff these information centers.

2. Signs and Schedules. Signs and schedules should be clearly posted so that an unsophisticated, first-
time visitor can know where to go, at what time, and find his or her way. Signs should be posted in
languages in addition to English in courts where any significant part of the population using the court is
non-English speaking.
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3. Courthouse Schedules. Courthouse schedules must be designed to accommodate not just lawyers (ac-
companied on occasion by a client), but also the general public for whom a court appearance is not a usual
part of daily life, but is an interruption which imposes an often heavy burden:

* For many types of cases, hearings should be scheduled at specific times staggered throughout the
day so that all parties and their lawyers (if they are represented) are reached with a minimum of
waiting time.

+ Categories of cases, such as summary process, where the volume can be very heavy and in which
unrepresented parties predominate, should not all be scheduled for hearing at the same time
such that a fair, orderly and efficient disposition of the cases becomes extremely difficult.

* Consideration should be given to separate and less formal sessions - in which the judge can
explain the process and take an active role in making it more user-friendly - where pro se litigants
can be more easily accommodated. Such sessions would be available for any matter if both parties
agree. Pro se litigants appear to be willing to try such sessions. Although it is expected that these
sessions will be hospitable to pro se litigants, represented parties might also choose a less formal
session.

III. EDUCATIONAL AND EXPLANATORY MATERIALS SHOULD BE PRODUCED AND
EFFECTIVELY MADE AVAILABLE.

Availability of educational materials for unrepresented parties is haphazard in most cases. Even in
subject areas where good materials have been prepared, the materials are not printed or made available in
any systematic way. Some types of cases are so technical that education and training may not allow an
unrepresented party to advocate effectively for him or herself. However, the following channels of commu-
nication must be used to their fullest effect:

1. Web Site. Use of the World Wide Web to distribute directions and descriptions of courts and sub-
stantive or procedural information is a unique opportunity. The web allows broad, instantaneous, inexpen-
sive access to needed information, not limited by location or by hours, with minimal personnel cost after
start-up. The only limitation is access to the web, which can be provided by monitors at courthouses, librar-
1es, community centers, and schools as well as homes. Another advantage of the web 1s that updating is easy, -
reducing the danger of outdated materials which may be distributed years after they were written and
printed. Taking advantage of this opportunity must be a high priority. The website designed and main-
tained by Neighborhood Legal Services of Lynn is an excellent example (www. neighborhoodlaw.org). Mate-
rials such as the Boston Bar Association family law brochures and the substance of the excellent Tel-Law
recordings at the Massachusetts Bar Association should be added to such sites. The website should be
reviewed and approved by the courts to ensure accuracy, updating and acceptance. The present website
maintained by the Trial Court (www. magnet.state.ma.us/courts) should be expanded and monitors for access
should be made available at courthouses, including the new courthouse on New Chardon Street in Boston.
The technology fund budgeted for the new courthouse on New Chardon Street in Boston is a potential
source of funding for these initiatives.

2. Brochures. A full inventory of all existing materials should be undertaken. We are informed that the
Massachusetts Legal Assistance Corporation has taken steps in this direction. More brochures, such as the
family law brochures written by the Boston Bar Association, must be drafted in an easy to understand form
and in several languages. These brochures should explain the nature of the judicial process, the applicable
rules and procedures and the standards of conduct expected of all parties, whether or not represented by
counsel. Providing basic “how to,” “where” and “when” information and regularly updated, the brochures
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should be prominently displayed not only at each courthouse, but also at libraries, schools, churches, com-
munity centers, and other locations in communities.

The bar should take a leading role in writing the brochures, but there must be input from the courts.
Many judges and court personnel indicated a willingness to distribute court-approved materials. In many
cases, quality control and approval of materials will be best undertaken by the individual Trial Court depart-
ments, but in cases of overlapping jurisdiction (e.g., summary process cases), coordination between depart-
ments is needed. One potential way to accomplish this is through the office of the Chief Justice for Admin-
istration and Management.

3. Videos. One video can inexpensively and efficiently educate large numbers of viewers about basic
procedure and substance. People are accustomed to learning information through this medium. Such videos
should be prepared, and approved by each department of the Trial Court, to be shown at courthouses and
made available for purchase, rental, or borrowing from libraries, courthouses, schools, and lawyers’ offices.
Existing videos, such as the new 209A video in four languages developed by the Trial Court’s Judicial
Institute and those used in the Concord Probate and Family Court and by the Middlesex Jury Commission
for jurors, should be gathered and catalogued. This would be an appropriate project for the bar to undertake.
As with brochures, court approval of the videos is desirable.

4. Telephone Hotline. At present, the telephone is the most accessible, user friendly medium for the
communication of information about logistics, procedures, or substantive rights critical for unrepresented
litigants. A staffed telephone hotline, easily accessed by virtually the entire population from home or nearby,
must be used to its fullest potential. The model exists at the Legal Advocacy and Resource Center (“LARC”)
and elsewhere. This model should be expanded or replicated to increase significantly the availability of these
effective services.

5. Recorded Telephone Information. The Massachusetts Bar Association maintains a telephone service
called Tel-Law through which the general public can access recordings concerning nine categories of sub-
jects including family law, immigration, and labor and employment matters for unrepresented litigants. The
system is updated annually and should be publicized by the courts and the community. This is another way
to take advantage of broad telephone accessibility. Tel-Law can be reached at (617) 542-9069.

6. Seminars/Self-Help Workshops and Clinics. Past efforts have demonstrated that clinics or seminars, if
combined with videos and lawyer for a day programs, can increase dramatically the ability of unrepresented
parties to raise and press their rights. The clinics described in the Steiner Report, and in the Grant Report for
Neighborhood Legal Services provide effective models, as does the “People’s Law School” run by the Mas-
sachusetts Academy of Trial Attorneys.

7. Community Qutreach. All of the above attempts to provide information to unrepresented citizens
are effective only to the extent that word gets out. An active program of communication with community
groups is essential if these resources are to be used to their full potential. Any brochures, videos, or other
materials designed to assist unrepresented litigants should be broadly distributed through community cen-
ters. This is an initiative in which the bar should take the lead, working closely with legal services and other
community organizations.

8. Directions and telephone numbers for local courts should be posted and available at libraries, com-
munity centers, schools and other community (and electronic) locations.
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IV. Court STAFF MusT BE TRAINED AND ASSIGNED TO DEAL EFFECTIVELY
AND DIRECTLY WITH THE PUBLIC.

The Task Force found that court staff at all levels in all courts believe that unrepresented litigants
present particular challenges and call for special attention. With a few notable exceptions, the response
from court staff has developed court by court, person by person, with little training or planning. The time
has come to plan and implement a careful strategy to make the court staff a more effective resource for the
general public. Keeping in mind the enormous demands already made on the staff to keep the courts mov-
ing, we recommend:

1. dssignment of Responsibilsty for Unrepresented Litigants. Each clerk’s office should designate at least

one staff member to be the primary resource for unrepresented parties. In busier courts, this may be a full
time responsibility. This designation will allow in-depth training of one staff member, and should relieve
pressure on other court staff who can concentrate on the other functions of the office. This designated staff
member should be assigned primarily to the counter rather than to courtroom functions. One possibility is
to assign a pro se clerk to the information desk referred to above. The person assigned in District Court
might also be primarily responsible for small claims.

2. Training and Guidance. All court staff (clerk’s office personnel, court officers, housing specialists,
family service officers, etc.) should be trained to respond with a special sensitivity to unrepresented mem-
bers of the public. Unrepresented persons may require more explanation, sensitivity to emotional or other
problems, and patience than is required in assisting most lawyers and their clients. On-site training might
be an effective approach for reaching more participants in the judicial process.

Court staff must be assured that they can assist unrepresented parties, and instructed where to draw
the line. For example, initial screening of pro se filings for completeness and compliance with court rules
and procedure has been identified as one important function court staff could perform. Attached as Exhibit
E is a copy of Opinion 95-6 rendered by the Supreme Judicial Court Advisory Committee on Ethical
Opinions for Clerks of the Courts. Also attached as Exhibit F is a proposed protocol for court personnel
(Exhibit F). These materials should circulated to assist court staff in providing assistance to unrepresented
parties, and the protocol, or something similar, should be adopted. Training should be provided on these
subjects.

V. ALTERNATIVE DI1SPUTE RESOLUTION SHOULD BE EXPANDED FOR
UNREPRESENTED PARTIES.

Alternative dispute resolution techniques can be very effective and efficient for unrepresented parties
in many circumstances. The rules of evidence and procedure tend to predominate in a formal court setting,
presenting serious hurdles to unrepresented parties. By contrast, alternative dispute resolution can be adapted
as necessary to encourage unrepresented parties to voice their concerns. The speed with which an arbitra-
tion, mediation, or conciliation hearing can be held is a big advantage to an unrepresented party. There are
notable exceptions where there is a severe imbalance in power or a history of violence between the parties.
Some types of cases, specifically domestic violence cases, are not appropriate for mediation. See, Guidelines
for Judicial Practices in Abuse Prevention Proceedings at Guideline 405. We propose the following:

1. Community Dispute Resolution. Alternative forms of dispute resolution should be made available in
the community before either party gets to court. Mediations or conciliations can be held at community
centers during evening or weekend hours without interfering for extended periods with the everyday lives of
unrepresented parties. To the extent that an unrepresented party primarily seeks an opportunity to be heard,
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an early, informal setting is best. Law enforcement officials and community leaders should be encouraged to
send disputes to a local dispute resolution service, rather than directly to court as is done in a number of
excellent programs currently in operation.

2. Preliminary Diversion. For matters that do reach the courts, mediation or conciliation should be the
first step for most types of disputes where such efforts have not already been made.

3. Training. Mediators or others who preside at alternative dispute resolution hearings must be trained
to decline to handle those cases which are not appropriate for mediation (e.g. domestic violence), and to
elicit a full story from each side.

4. Private Bar Participation. A program should be developed whereby members of the private bar serve
as on-site screeners/mediators for cases in which both parties are unrepresented. The purpose of this inter-
vention would be to resolve the dispute early, if possible or provide guidance to the parties on the future
conduct of the litigation. Referrals to legal and social service agencies could also be made.

The new rules of the Supreme Judicial Court dealing with alternative dispute resolution provide es-
sential guidance on the use of ADR techniques with pro se litigants. All litigants must be reminded that
mediation is voluntary. Rule 6(d). Specific mention is made of issues of particular concern to unrepresented
litigants including inappropriate pressure to settle (Rule 6(i)), the necessity of independent legal advice in
order to have informed participation (Rule 9(c)(iii)), and the neutral’s responsibility to raise questions for
the parties as to whether they have sufficient information (Rule 9(c)(vii)). The comment on Rule 9(c)(iii)
specifically urges courts to “develop and foster innovative approaches to serving unrepresented parties, such
as “lawyers of the day,” pro bono panels, lay advocates, information rooms inside the court, assignment of
counsel, mediation assistance, substantive written information, the use of volunteer mediators to supple-
ment court employees in busy sessions such as the Boston Housing Court, the use of a different ADR
process, substantive checklist, and judicial participation in the review of agreements.” The SJC’s commen-
tary on Rule 6(i) specifically notes that:

Court and programs should consider the use of checklists or other forms of the gathering of informa-
tion by the neutral in dispute intervention in order to aid the neutral in discussing with unrepresented
parties relevant factual circumstances and issues which might go unaddressed without such tools. In addi-
tion, courts should make their facilities available to “Lawyer of the Day” programs to which neutrals of the
Court can refer unrepresented parties for legal advice.

VI. JupGes SHOULD NOT ALLOW LACK OF REPRESENTATION TO RESULT IN A
MISCARRIAGE OF JUSTICE.

Where one or more parties to a matter is unrepresented, a judge has a heightened responsibility to
ensure that the proceedings are fair. A judge cannot, and should not, act as an “advocate” or attempt to offset
completely the disadvantage of proceeding without counsel. A judge should, however, explain the conse-
quences of proceeding without an attorney, and should attempt to avoid a miscarriage of justice resulting
from the inability of an unrepresented party to comply with strict application of rules of evidence or proce-
dure. Each judge should have discretion in deciding where to draw the line in a particular case. We propose:

1. Guidelines. Judges should be provided with and encouraged to use a model statement to pro se
litigants. One example of such a statement is attached as Exhibit G. The purpose is to inform unrepresented
parties of the risks of proceeding without counsel, and to inform them of the ground rules.

2. Explain Rules and Provide Opportunity to Comply. Where appropriate in their discretion, judges
should explain procedural or evidentiary problems in simple terms, and consider the granting of a recess or
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continuance to allow the unrepresented party to obtain counsel or find a way to overcome the problem.

3. Review of Settlement Agreements. Where unrepresented parties are involved in a case, a judge should
review with care any settlement, such as settlement of a contempt or abuse complaint, which could result in
imprisonment. The same should hold for a settlement which could lead to eviction or other severe conse-
quences. The judges should put the settlement on the record and attempt to determine whether the unrep-~
resented party understands it and has agreed to it. If a party (particularly an unrepresented party) appears to
have a language barrier, the judge should have the agreement translated or explained in the party’s primary
language. The court should require the interpreter to certify that the agreement has been translated.

4. Support. Judges should be offered support and training in dealing with unrepresented litigants,
including materials addressing the particular needs of unrepresented parties, opportunities to discuss and
consider in a formal way the particular challenges of unrepresented parties, and assistance in recognizing
parties who may be in need of medical, psychological, or other social services and are therefore at a particu-
lar disadvantage in representing themselves.

5. Case Management Conferences. Case management conferences should be mandatory at the outset of
certain types of cases. At such conferences, judges (or magistrates) can set out clear deadlines and expecta-
tions for unrepresented parties, and explore the advisability of settlement or further conciliation. See, new

Probate Court Rule 409.

VIL. THE DisTriCcT COURT AND BOSTON MUNICIPAL CourT SHOULD HAVE
EXPANDED EQUITY JURISDICTION.

Our “community courts,” which deal often with cases involving domestic abuse, landlord/tenant, and
neighbor disputes, see large numbers of unrepresented parties. Existing equity jurisdiction for abuse pre-
vention, housing matters, or small claims should be expanded. For many people, the District Courts are
physically located close to their homes. At present, these courts lack the equity jurisdiction which is needed
in many cases to deal effectively with those types of matters in which parties without lawyers are common.
These courts should be given equitable jurisdiction so they can resolve these matters in practical, efficient
ways.

VIII. SomE CHANGES REQUIRED T0 ADJUST TO UNREPRESENTED PARTIES ARE
FUNDAMENTAL AND WIDESPREAD, REQUIRING COMPREHENSIVE
SysTEMIC CHANGE:

1. Standardized and Simplified Forms. Each court should review the standard forms available for com-
mon categories of cases with a goal of making standard forms available to the general public for as many

matters as possible. Existing, as well as many new forms, should be written in simple, straightforward
language. Directions or explanations should be made available with the forms.

2. Unrepresented Litigants with Linguistic, Cultural, or Physical Barriers. Each court must recognize and
accommodate the growing population of non-English speaking people (and specifically, litigants). Disabled
persons are also increasingly asserting their right to use the courts on an equal basis with others. Signs,
forms, and directions should be made available in a variety of common languages. Interpreters and bi-
lingual personnel must be recruited. Printed materials must be made available in an alternative format for
those with visual disabilities who want to advocate for their rights (or even to understand what rights they
have). If unrepresented litigants face severe hurdles obtaining justice in our courts, unrepresented non-
English speaking or disabled parties face even more significant problems. Providing adequate funding for
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interpreter services is a basic responsibility of our court system. Current programs must be expanded and
the effort to obtain adequate funding must continue.

3. Make Procedures Simple, Self-Executing. Court procedures should be as simple, straightforward, and
self-executing as possible. If there are technical requirements, not easily understood by non-lawyers, they
should be streamlined and explained as much as possible. For example, the Probate and Family Court, in
new Supplemental Rule 410, has instituted mandatory discovery. The effect of this rule should be studied.
There is concern that unrepresented parties, particularly if not advised of the obligations, may be unduly
sanctioned for failure to comply. While affirmative discovery can help unrepresented litigants, the critical
question may be how, or whether, the rules are enforced. With this caution, affirmative discovery obliga-
tions should be considered, so that an unrepresented party receives basic information even if he or she does
not know enough to request it.

IX. IMPLEMENTATION.

The Task Force recommends that the Supreme Judicial Court establish a standing committee to ad-
dress issues relating to unrepresented litigants. The Task Force would include representatives from each of
the departments of the Trial Court, a representative from the office of the Chief Justice for Administration
and Management, and representatives of the bar.
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FOOTNOTES

' Additional supporting materials have been separately bound in an Appendix to this Report. Copies
of the Appendix are available from the Boston Bar Association.

? Conference of Chief Judges, Report of the Minnesota Conference of Chief Judges Committee on
the Treatment of Litigants and Pro Se Litigation, at 4 (April 1996), quoted in American Judicature Society,
State Justice Institute, Meeting the Challenge of Pro Se Litigation = A Report and Guidebook for Judges
and Court Managers, (American Judicature Society, State Justice Institute, 1998) at 4 (hereafter “‘Meeting

the Challenge of Pro Se Litigation”).

* In some jurisdictions, “pro per” is the term used rather than “pro se.” Also, “self-represented” is
favored by some commentators, presumably to avoid any negative connotation associated with a lack of
representation '

* Meeting the Challenge of Pro Se Litigation, at 15,16 citing to Long and Lee, the Pro Per Crisis in

Family Law, Memorandum submitted to the State Bar of California Board Committee on Courts and
Legislation (August 15, 1995) (hereinafter “The Pro Per Crisis In Family Law”) at 3-4.

* Woo, “The Lawyerless: More People Represent Themselves in Court But is Justice Served?” Wall
Street Journal, August 12,1993, at 1.

¢ Meeting The Challenge of Pro Se Litigation, at 8 citing to Law Review Staff, “The Unauthorized
Practice Of Law And Pro Se Divorce,” 86 Yale Law Journal 104, 160 (1976).

7 Court Facilitator Pilot Project Evaluation Final Report, Urban Policy Research (February, 1994), at
3 (hereafter “Court Facilitator Pilot Project”).

8 Id. at5.

? Chicago Lawyer, “Anger, Ignorance And Arrogance Fuel Some Pro Se Divorces.” September, 1997.

1% Meeting the Challenge of Pro Se Litigation, at 1.

"' Meeting the Challenge Of Pro Se Litigation, at 11 citing to Sales, Beck, and Haan, “Self Represen-
tation In Divorce Cases” (Chicago: American Bar Association, 1993) (hereafter “Self Representation In
Divorce Cases”).

*? Meeting The Challenge Of Pro Se Litigation, at 9 citing to Cox and Dwyer; “Meeting The Chal-
lenge Of Pro Se Litigation,” at 11 citing to “Self Help Law: Its Many Perspectives,” Unpublished Memo-
randum prepared for the American Bar Association (1987), at 21.

B “Self Representation In Divorce Cases,” at 8-11.

1 Id. atii.
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5 Meeting the Challenge Of Pro Se Litigation, at 13, citing to The Pro Per Crisis In Family Law, at
3-4.

** 1d. at 9, citing to Circuit Court of Cook County Advisory Committee, “Report On Pro Se Litiga-
tion,” (Chicago: Circuit Court of Cook County, December, 1995) at 2.

7 1Id., citing to Smith, DeFrances, Langan, and Goerdt, Tort Cases In Large Counties, Bureau of
Justice Statistics, Special Report (April, 1995) at 2.

** 1d., citing to Rauma and Sutelan, “Analysis Of Pro Se Case Filings In Ten U. S. District Courts
Yields New Information,” FJC Directions 6 (June, 1996).

¥ Id. at 6.

2 1d, at 117.
21 1d,

2 4. at 118.
3 1d. at 122.
24 1d.

% 1d. at 123.

% Pro Se Forms And Instruction Packets: Providing Improved Access To Michigan Courts, Final
Report (November 4, 1994) at 9.

7 Id. at Appendix A.
B 1d.

¥ The Massachusetts Bar Association is presently undertaking just such a survey. It also maintains a
website with information for pro se litigants.

* Meeting The Challenge Of Pro Se Litigation, at 11, citing to American Bar Association Consor-
tium on Legal Services, Legal Needs and Civil Justice: A Survey of Major Findings From the Comprehen-
sive Legal Needs Study (1994).

' Rhudy, Concept Paper For Maryland Access To Justice Project (May 14, 1997) (unpublished), at 2.
2 Court Facilitator Pilot Project, at 11-12.
3 1d.

* Meeting The Challenge Of Pro Se Litigation, at 12 citing to Spencer, Middle-Income Consumers
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Seen Handling Legal Matters Pro Se, New York Law Journal, May 29, 1996, at 1.

% Meeting The Challenge Of Pro Se Litigation, at 13.

* To provide specifics for just one of these categories of cases, in 1997, the total number of divorce
complaint filings (23,006) in the Commonwealth exceeded the paternity case filings (16,434) by only about
29%, but in some counties, the paternity complaint filings almost equalled or exceeded the number of
divorce filings. Annual Report on the State of the Massachusetts Court System, Fiscal Year 1997, 88-93
(1998). On March 31, 1998, legislation was enacted which permits the Department of Revenue to order
parentage testing, to administratively review support orders for modification and to obtain modification
judgements based on signed documents. The period of time permitted for a challenge to paternity
acknowledgements was also shortened. See, An Act to Improve Massachusetts Child Support Enforcement
Program, Acts of 1998, Ch. 64. It is too soon to determine whether this will alleviate any of the court’s
burden relating to paternity and child support actions.

7 Report to the [MBA] Family Law Section Committee on the Crisis in the Probate and Family
Court (also known as the Kindregan Report) (1996).

% A more detailed presentation of the results of these surveys 1s presented in the separately bound
Appendix B to this Report.

7 "The statistical results of the District Court survey questionnaire of judges and court staff is Appen-

dix C.
“ The April 13, 1998 letter from Dr. Donovan is included in Appendix C to this report.

* According to Mr. Donovan’s letter, these petitions accounted for eleven of the 75 cases in which
affidavits of indigence were filed in November 1997.

* Copies of the survey forms for judges and for court personnel are included in the separately bound
Appendix to this Report.

® Responses were received from a total of nineteen judges (primarily sitting in Suffolk and Middlesex
Superior Courts); twelve session clerks and twelve office clerks from Suffolk Superior Court; seventeen
session clerks from Middlesex Superior Court; three session clerks and eight office clerks from Norfolk
Superior Court.

% Inaddition to variations among the three courts, the responses of the clerks appear to reflect differ-
ences in the experiences of session clerks on the one hand and clerks who work in the clerk’s office on the
other.

* This assumption is confirmed by the statistics provided by Marie Zollo on pro se prisoner cases
(800 pending in Suffolk and 180 in Middlesex as of April 1,1998) and by the fact that a sizeable number of
pro se cases in Suffolk Superior Court involve appeals from the Boston Traffic Department and Motor
Vehicle Surcharge Board, for which there may be no counterparts in Middlesex and Norfolk Superior

Courts,
% One judge said that for this reason, he hears cases involving unrepresented litigants at the end of a
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session; another judge hears them first.

7 Several mentioned the Committee for Public Counsel Services and bar advocates, who provide
standby counsel in criminal matters.

“ It appears that a pilot project between the Middlesex Superior Court and the Cambridge Dispute
Settlement Center has recently been initiated. According to Gail Packer, the director of the Center (in a
telephone conversation on April 6, 1998), after an initial examination by a Superior Court judge, written
referrals of certain categories of cases (e.g., extended family and neighborhood disputes) that often involve
pro se litigants will be made to a case coordinator at the Center for screening and possible mediation. The
Center has been doing similar work in the Cambridge District Court. The Middlesex Multi-Door Court-
house receives a large number of pro se referrals, most for neighborhood disputes. According to Barbara
Stedman, director of this program, because of the highly charged nature of these cases and the amount of
time that they demand, her office has been referring most of them to the Center.

® There are also specialized provisions in the Bankruptcy Code for farmers, stockbrokers, municipali-
ties and railroads.

% NCLC noted, however, that its measure of success in Chapter 7 (a discharge) may not have achieved
a particular debtor’s goals. For example, a debtor may have filed Chapter 7 with the expectation she could
keep her house.

*' Although official records on pro se cases are not maintained, the Clerk provided statistics on cases
where there is no attorney for the debtor as reflected by the computerized dockets. The statistics reflect the
status of the cases in 1998 and include changes since the filing, such as conversions from one type of
bankruptcy to another and subsequent withdrawal of counsel. As a result, there may be some variance with
actual pro se filings. A summary of the statistical information provided is attached as Exhibit D.

52 Several clerks commented that they received similar procedural questions from attorneys. This may
arise from attorneys who do not regularly practice in the Bankruptcy Court.

 Another 15-18% of cases are dismissed for lack of jurisdiction, withdrawn, filed in Superior Court,
or end in a predetermination settlement. Of those cases remaining, 95% settle; only 5% go to a public
hearing.

** This is intended to be a representative, not a complete, list of Massachusetts programs. This sum-
mary relates primarily to programs concerning Massachusetts state court interactions with unrepresented
litigants.
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EXHIBIT A

Pro SE Statistics DATA COLLECTION SUMMARY SHEET
AL Cases HearD IN Decemeer 1997 In ProsaTe AND Famity Court

One pro se Two pro se Two Attorneys

BERKSHIRE 189 169 184
BRISTOL 288 309 284
DUKES 8 2 31

ESSEX 723 759 681
FRANKLIN 67 98 69

HAMPTON 824 715 481
HAMPHIRE 99 50 76

MIDDLESEX 455 442 292
NORFOLK 339 315 290
PLYMOUTH 188 100 184
SUFFOLK 332 165 249
WORCESTER 410 323 486

Missing: Barnstable and Nantucket
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EXHIBIT B

COMMITTEE SURVEY
RespoNsEs OF DistricT CourT JUDGES AND CLERKS

Proposals Set Forth in the Committee Survey Percentage of Responses
Favoring Each Proposal

Judges Clerks

Brochures which explain court procedures and forms 65% 75%
On-site volunteer lawyer for pro se litigants 49% 54%
Training of court personnel on how to work with pro ses 47% 45%
800 telephone line staffed by a pro se assistant 41% 74%
Increase in number of pro bono attorneys 41% 37%
On-site pro se facilitator 35% 32%
Video room showing repeating video of procedures

and practices 32% 21%
Pro se clinic 19% 25%
Educational Seminars 12% 24%
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EXHIBIT C

Commonwealth of Massachusetts

SUPERIOR COURT DEPARTMENT OF THE TRIAL CCURT
FOR CiVIL BUSINESS

Chks Offecs

SUFFOLK COUNTY

YICHAEL JOSEPH DONOVAN
Clerk/Magistrate

BOSTON, April 13, 1568
Tonil G. Wolfman, Esq.

c/o Foley, Hoag & Eliot, L.L.P,

One Post Office Square

Boston, MA 02109

RE: Pro Se Survey

Dear Attorney Wolfman:

A review of our records shuws that, for the month of Novexzber (1997,
there were a total of 488 Civil entries commenced in this Office. Of the
total number of entries, 75 cases were entered by pro se litigants. This
represents 6.5 of the total entries.

The categories of cases entered are as follows:

= Mary Moe cases (i.e. Consent to Abortion) pursuant to G.L.c. 112§s;

- Adnministrative Agency Appeals pursuant to G.L.c. 304;

Abuse Prevention Petitions pursuant to G.L.c. 2094;

- Appeals from the District Court (re: Summary Process Actions) pursuant

to G.L.c. 239;

Application for Discharge (Sexually Dangerous Person) pursuant to

G.L.c. 123A§9;

15 - Complaints seeking Temporary Restraining Orders (i.e. neighborhood
disputes which do not come under G.L.c. 209A) under the Equity Jurisdiction
of the Superior Court;

10 - Miscellaneous Complaints;

27 - Prisoner cases against the Commonwealth of Massachusetts, the Department
of Corrections, the Superintendent and Commissioner, etc.; and,

1 - Appeal from the determination (i.e. classification) of the Sex Offender

Registry Board pursuant to G.L.c. 6.

NN S~
1

w
!

75
These statistics do not take into account the number of pro se Complaints that
are filed, in which an entry fee is paid; nor, do the statistics reflect the
amount of pro se defendant activity in which the plaintiff(s) are moving with
or without representation by an Attorney.

I trust that this information, however limited, is of some assistance to you.

Please do not hesitate to contact me further, 41f I may be of further
assistance.
Very truly yours,

Michael UbséSh Donovan
Clerk/Magistrate
cc: Honorable Patrick King, Assoc. Justice
Superior Court Department of the Trial Court
Christopher Reavey, Clerk/Magistrate
Chair, Massachusetts Bar Association
Prn Qo FfAvmirraa
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EXHIBIT D

StaTisTICS ON PRO SE FILINGS
IN'THE UNITED STATES BANKRUPTCY COURTS
FOR THE DistricT OF MASSACHUSETTS

Comparison of Pro Se Debtor Cases to Total Bankruptcy Cases

Year Total Pro Se Pro Se Cases as
Bankruptcy Filings ~ Debtor Cases % of Total Filings

1990 10,154 580 5.71%

1991 14,476 813 5.62%

1996 17,744 1,465 8.26%

1997 23,892 1,403 5.87%

Breakdown of Pro Se Debtors by Bankruptcy Chapter

1996 1997
Pro Se Debtors % of Pro Se Debtors Pro Se Debtors % of Pro Se Debtors
Chapter 7 1,080 73.7% 1,160 82.7%
Chapter 13 363 24.8% 233 16.6%
Chapter 11 22 1.5% 10 7%

Notes

1. Total bankruptcy filings are based on the official statistics reported by the Office of General
Administration of the Courts. The statistics can be found on the website of the American
Bankruptcy Institute at www.abiworld org/stats.

2. The statistics on pro se debtors for 1990 and 1991 are as reported by the National Consumer
Law Center in its study, Se/f Representation un the Bankruptcy Court: The Massachusetts Experience.

3. The statistics on pro se debtors for 1996 and 1997, including the breakdown by Chapter, were
provided by James M. Lynch, Clerk of the United States Bankruptcy Court for the District of
Massachusetts. Although official records on pro se cases are not maintained, the Clerk provided
the number of cases where there is no attorney for the debtor as reflected by the computerized
docketing system used by the court. The statistics reflect the status of the cases in 1998, and
consequently, reflected any changes since the filing, such as conversion from one type of bank-
ruptcy case to another the withdrawal of counsel after filing. As a result, there may be some
variance from the actual number of initial bankruptcy filings.
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EXHIBITE

SUPREME JupiciAL COURT
ADVISORY COMMITTEE ON ETHICAL OPINIONS
For CLERKS OF THE COURTS
1350 COURTHOUSE
BosTON, MASSACHUSETTS 02108

95-6
November 8, 1995

Dear Register:

This is in response to your letter of September 8, 1995, in which you request advice from the Com-
mittee on a number of questions concerning the practice of law. You are the Register of Probate in the
Division of the Probate and Family Court Department. You refer the Committee to S.J.C. Rule 3:02(2)
which prohibits all Clerks of Court, Registers of Probate and the Land Court Recorder, and their assis-
tants and employees from “engaging in the practice of law during the time they hold such office or
employment.”

Your employees, clerks and assistant registers have asked you to define what constitutes the practice
of law pursuant to the rule. You ask this Committee: “1) Should this rule be interpreted to preclude any
Clerk, Register, Recorder and their assistants and employees who are attorneys from engaging in the
private practice of law;

or

2) should we read it in a broader context to apply to all the identified employees, regardless of
whether they are attorneys, in their daily interactions with the members of the Bar and the general public
in their roles as providers of access to the judicial system.”

You further ask that, if the prohibition is interpreted in the broader context, the Committee provide
guidance on the parameters of what constitutes legal practice. You describe five scenarios concerning
which you request specific guidance. The scenarios, which we set forth below, are examples of situations
which occur daily at the divisions in your department. With respect to each of the examples, you ask
whether the Committee’s interpretation of the “practice of law” would differ if the registry employee were
responding to an attorney rather than a pro se litigant.

The five scenarios follow.
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L. In response to a litigants inquiry, a registry employee will suggest “the best” or “preferred” manner
in which the litigant can proceed in the action.

Scenario 1: A grandmother comes to the counter to ask for help; she wants her grandson to come
and live with her because the child’s mother is addicted to drugs and unable to care for the son. The
child’s father is dead and has left money for the child but mother is spending it quickly on drugs. The
registry employee tells the grandmother what the possibilities are with regard to filing a petition for
guardianship of a minor of the person and the estate, or just the person and explains the need for filing a
bond and the various types of sureties on the bond. After asking a few more questions of the grand-
mother, the registry employee suggests she file a guardianship of minor of the person and the estate, and
a bond with sureties.

II. In response to a litigant’s inquiry, the registry employee will advise the litigant of the options
available to them and procedures which the litigant should follow.

Scenario 2: A husband calls the court to ask for no-fault divorce forms and when the registry
employee asks which type of no-fault divorce, the husband responds he didn’t know there was more than
one. The registry employee distinguishes the Joint Petition for Divorce, Irretrievable Breakdown pursuant
to c. 208, § 1A, and the Complaint for Divorce used for Irretrievable Breakdown pursuant to ¢.208, § 1B,
as well as the fault divorces. The registry employee further enumerates the forms required for each type
and outlines the process and timelines for the two Irretrievable Breakdown actions.

II. Ina typical incident of “counter assistance,” the registry employee may do any or all of the
following: explain terminology used in forms and the descriptions of the legal process; advise how to
complete the form; actually complete the form; or explain a registry practice, i.e., marking up motions, or
making service.

Scenario 3: A pro se litigant arrives at the counter saying her former husband is not paying the
medical bills for her children as he was ordered in the divorce Judgment. She has no money, speaks with
an accent, and says the collection agency is threatening to bring her to court. She asks what she can do to
make her former husband pay these bills. The registry employee gives her a complaint for contempt form
and tells her to fill it out. The litigant begins to ask questions about the form, and the registry employee
recognizes the litigant is illiterate. The registry employee reads the information requests on the form and
fills it out quoting the plaintiff. The registry employee files the complaint and gives a copy of it along
with a summons to the litigant and tells her how it should be served.

Scenario 4: A Vietnamese mother comes to the counter with bandages on her arms and face, two
children bearing bruises on their arms and legs, and another woman. The mother wants to file 2 Com-
plaint for Protection from Abuse, and to keep her address secret from her boyfriend. She speaks no
English, and the woman with her speaks English but can not write it. The registry employee, through the
English-speaking friend, asks the questions on the form and completes the form. Again, through the
interpreter, the registry employee asks for a description of the incident of violence, and completes the
affidavit based upon what the interpreter states.

Scenario 5: Pro se parties have come to the court for a wife’s motion for temporary support in a

Complaint for Civil Support action. The judge had referred them to the Family Service Office asking
that financial statements be completed for each party. The Probation Officer learns that the wife has
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previously paid all the bills and kept the accounts because the husband cannot add and subtract, The
Probation Officer asks the husband the questions on the financial statement, writes the answers, and
gives the completed financial statement to the husband for signature.

We note at the beginning of our discussion, that although you refer the Committee to the prohibi-
tion on the practice of law contained in S.J.C. Rule 3:02, this Committee is only empowered and charged
with interpreting the Code of Professional Responsibility for Clerks of Court. Canon 3 of that Code,
however, provides similarly that “[A] Clerk-Magistrate shall not engage in the practice of law”.

The Committee reads Canon 3’s primary purpose as assuring that court employees do not practice
law for private clients, whether or not for a fee, either during or after their normal hours of employment
by the Court. Such a prohibition both assures that court employees devote their full time to their duties,
see Canon 3, and that they avoid private business dealings which could suggest a lack of impartiality in
their role as court employees. See Canons 4(C) and 5(C) (1). It is, in the Committee’s view, an integral
part of a court employee’s mandate to be sufficiently skilled and qualified to provide service to litigants
and their attorneys in their dealings with the Courts, and we do not read this Canon to suggest or require
otherwise.

We do recognize that the Canons, in particular Canons 4 and 5, require clerks to remain impartial,
and we can conceive of situations where the degree of advocacy-oriented assistance provided to a litigant
would not only call these Canons into operation but possibly raise the risk that the litigant would unjus-
tifiably rely upon a clerk’s advice as he or she might that of an attorney, potentially implicating Canon 3
under a far narrower construction directed at preventing this type of consequence. As with questions
regarding the “unauthorized practice of law” in other contexts, such determinations are necessarily made
on the facts of each case. See In the Matter of the Shoe Manufacturers Protective Assn., Inc., 295 Mass.
369, 372 (1936).

With these interpretations in mind, we have reviewed the five scenarios. Each involves court em-
ployees being asked for assistance in the context of their jobs. In general, the assistance needed is advice
concerning court procedures. In several scenarios, the assistance involves the completion of forms for a
pro se litigant. In our opinion, the employees providing the assistance described in scenarios 2,4,and §
would not constitute the practice of law in violation of Canon 3 (or S.J.C. Rule 3:02). Our response on
this issue would not differ if the requests for assistance were made by an attorney rather than a pro se
litigant.

Under a literal reading of scenario 1, we perceive potential problems. In your description of this
scenario, the clerk not only identifies and describes options and provides appropriate forms and assistance
in completing them, but recommends or chooses the specific manner in which the litigant should pro-
ceed. We recommend that court employees provide such guidance and information as allows the litigant
to make an informed choice among procedures, leaving however, the decision to the litigant.

Portions of scenario 3 are also troublesome for similar reasons. In that scenario, 1n response to an
inquiry from a pro se litigant, the “registry employee gives her a complaint for contempt form and tells
her to fill it out.” Again, in our view, it is not the role of a court employee to advise a litigant to bring a
problem before the court or to suggest the specific manner of proceeding. The litigants must decide for
themselves whether and how to proceed. Prior to making these decisions, however, they are entitled to
receive a wide range of assistance and guidance from court employees.
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You should be aware that other provisions of the Code may also be implicated in these scenarios and
in other circumstances when assistance is requested from court employees. One of the principal themes
underlying the canons of the Code of Professional Responsibility for Clerks of the Courts is the principle
of impartiality. Your employees should be reminded that in providing help they must be evenhanded.
Under Canon 4, they must be and appear to be impartial at all times. They must provide guidance and

assistance in an equitable way to all parties to a proceeding.
In the opinion of the Committee, providing assistance with filling out forms and offering proce-
dural advice clearly do not run afoul of the prohibition on the practice of law. Drafting documents, taking

over a case and becoming an advocate on behalf of a litigant would clearly violate the prohibition. Other
situations may need to be addressed on a case by case basis.

Reprinted August 4, 1998
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EXHIBITF

SAMPLE STAFF GUIDELINES

Do’s

Court staff are expected to perform these tasks:
1. Provide public information contained in docket reports, case file, indexes, and other reports.

2. Answer questions concerning court rules, procedures, and ordinary practices. Such questions
often contain the words “Can I?” or “How do I?”

3. To the extent available, provide examples of forms or pleadings for the guidance of litigants.
4. Answer questions about the completion of forms.
5. Explain the meaning of terms and documents used in the court process.
6. Answer general questions concerning deadlines or due dates.
Don'ts
In providing information, the staff will not:

1. Give information when they are unsure of the correct answer. Staff should transfer such
questions to supervisors.

2. Advise litigants whether to take a particular course of action.
3. Take sides in a case or proceeding pending before the court.

4. Provide information to one party that they would be unwilling or unable to provide to all other
parties.

5. Disclose the outcome of a matter submitted to a judge for decision, until the outcome is part of
the public record, or until the judge directs disclosure of the matter.

Adapted from J. Graecan, ‘No Legal Advice from Court
Personnel’ What Does That Mean?, The Judges’ Journal
(Winter 1995), at 10. Cited in BJI Report at 41.
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EXHIBIT G

BosTON BAR AssocIaTION Task FORCE
ON UNREPRESENTED LITIGANTS

ProposeD ProTocoL To Be Usep By Jubiciar, OFFICERS
DurING HEARINGS INVOLVING PRO SE LITIGANTS

A judicial officer should use the following protocol during evidentiary hearings involving pro se liti-
gants:

1. Verify that the party is not an attorney, understands that he or she is entitled to be represented by an
attorney, and chooses to proceed pro se without an attorney.

2. Explain the process. “I will hear both sides in this matter. First I will listen to what the Plaintiff
wants me to know about this case and then I will listen to what the Defendant wants me to know about this
case. I will try to give each side enough time and opportunity to tell me their side of the case, but I must
proceed in the order I indicated. Please also understand that I must also hear other matters, I have limited
time, so please focus on those factors you consider most important. Please do not interrupt while the other
party is presenting their evidence. Everything that is said in court is recorded on tape or written down by
the court reporter and in order to insure that the court record is accurate, only one person can talk at the
same time. Wait until the person asking a question finishes before answering and the person asking the
question should wait until the person answering the question finishes before asking the next question.”

3. Explain the elements. For example, in abuse prevention cases: “The Plaintiff is requesting that the
ex parte order of this court be extended for one year. I will extend the restraining order if the Plaintiff can
prove abuse. Abuse means one of three things: (1) causing the Plaintiff physical harm or attempting to
cause physical harm; or (2) placing the Plaintiff in fear of immediate serious physical harm; or (3) causing
the Plaintiff to have involuntary sexual relations by force, threat of force, or duress.”

4. Explain that the party bringing the action has the burden to present evidence in support of the relief
sought. For example, in abuse prevention cases: “Because the Plaintiff has requested this order, she has to
present evidence to show that a court order is needed. I will consider the affidavit that has been filed in this
matter after the Defendant has a chance to read it. I will also consider evidence that is presented here in
court today.”

5. Explain the kind of evidence that may be presented. “Evidence can be in the form of testimony
from the parties, testimony from witnesses, or exhibits. Everyone who testifies will be placed under oath
and will be subject to questioning by the other party. All exhibits must first be given an exhibit number by
the court reporter and then it must be briefly described by the witness who is testifying and who can identify
the exhibit. The exhibit is then given to the other party who can took at the exhibit and let me know any
reason why I should not consider that exhibit when I decide the case. I will then let you know whether the
exhibit can be used as evidence.”
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6. Explain the limits on the kind of evidence that can be considered. For example, in abuse cases, the
rules of evidence need not be followed, provided there is fairness in what evidence is admitted.

7. Ask both parties whether they understand the process and the procedure.

8. Questioning by the judge should be directed at obtaining general information to avoid appearance
of advocacy. For example, in abuse prevention cases: “Tell me why you believe you need an order for
protection. Ifyou have specific incidents you want to tell me about, start with the most recent incident first

and tell me when it happened, where it happened, who was present, and what happened.”

9. Whenever possible the matter should be decided and the order prepared immediately upon the
conclusion of the hearing so it may be served on the parties.

Adapted from Report of the Minnesota Conference of Chief Judges (cited in fn 2).
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