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INTRODUCTION AND STATEMENT OF INTEREST

The Boston Bar Association (BBA), founded by John
Adams in 1761, has as its mission to “advance the
highest standards of excellence for the legal
profesgion, to facilitate access to justice, and to
gerve the community at large.” The BBA carries out
thig migsion, in part, by calling on the vast legal
expertise of its membership to serve as a resource for
the judiciary, as well as for the legislative and
executive departments of this Commonwealth. The BBA
regpectfully submits this brief as amicus curiae
pursuant to the Court’s solicitation of amicus briefs
issued on September 27, 2005, and pursuant to the BBA’'s
motion under Mass. R. App. P. 17 to file an amicus
brief, subwmitted herewith.’

Modern busginegs and modern legal practice are
increasingly multijurisdictional. Legal practitioners
routinely cross state lines in order to serve their
clients. The BBA believes that clients should
generally be able to be represented by counsel of their
choice, regardless of where that representation must
take place, provided that the Commonwealth's critical
interegt in regulating the provision of legal services

in Massachusetts is preserved. Freedom of

* On September 26, 2005, the Court granted the
BBA’s motion for an extension of time until November
30, 2005, to file the BBA‘g motion under Rule 17 and
amicus brief.



representation is particularly important in alternative
dispute resolution proceedings such as arbitration,
which depend on the voluntary participation of the
parties and are designed to resolve disagreements more
efficiently than litigation.

The BBA submits that, in appropriate
circumstances, permitting the appearance of out-of-
state counsel in Massachusetts arbitrations (without
the need to associate local counsel) is consistent with
these public policy interests. Such an outcome will
also encourage other states to adopt a similar
approach, as many already have by adopting the American
Bar Agsociation’s Model Rule 5.5({c) (3) or similar
provigsiong. Promoting a uniform national standard for
the multijurisdictional practice of law in arbitration
proceedings will benefit Massachusetts, Massachusetts

citizens, and the Massachusetts legal profession.



ISSUES PRESENTED

1. Whether a lawyer licensed to practice and in
good standing in another United States jurisdiction
engages in the unauthorized practice of law by
representing non-Massachusetts residents in arbitration
proceedings sited in Massachusetts.

2. If question 1 is answered in the affirmative,
whether that circumstance justifies vacatur of an
otherwise valid arbitration award.

The BBA takes no position on any other issue

raised i1n thesge cases.

STATEMENT OF THE CASE
The BBA accepts the description of the prior
proceedings in these cases set forth by the parties in

their respective briefs to this Court.

STATEMENT OF THE FACTS
The BBA understands that the facts relevant to the
two issues set forth above are not in dispute.
Accordingly, the BBA accepts the statements of the
facts set forth by the parties in their respective

briefs to this Court.



SUMMARY OF ARGUMENT

Although previously disfavored in the United
States, arbitration is now employed as a method of
digpute resolution in a vast number of commercial
contexts and is accepted as an efficient and
expeditious dispute resolution method. See infra pp.
7-10. The strong policy favoring a party’s right to be
repregented by counsel of choice is heightened in the
arbitration context given the consensual nature of the
proceeding and the widespread tradition in arbitration
that parties may be represented by whomever they
choose, subject to regulation by the arbitral forum.
See infra pp. 10-12.

Neither the Massachusetts Rules of Professional
Conduct nor G.L. c. 221, § 46A, specifically resolves
the question whether an attorney who is admitted and in
good standing in a U.S. jurisdiction, but not in
Massachusetts, engages in the unauthorized practice of
law by appearing in an arbitration gited in
Massachusetts. Rather, this question requires
reconciling the policies underlying the prohibition on
the unauthorized practice of law with the policies
favoring freedom of representation in arbitration. See
infra pp. 13-17.

Although not all jurisdictions have reached a firm
conclusion on this question, the majority of state high
courts, legislatures, and bar associations in other

4



U.S. and foreign jurisdictions that have specifically
congidered the issue have opted to allow non-admitted
attorneys to appear as arbitration counsel without
locally-admitted co-counsel. The American Bar
Association’s Committee on Multijurisdictional Practice
hag developed a practical approach in ABA Model Rule
5.5{c} (3) that reconcilesg a client’s freedom of
representation in arbitration proceedings with the
state’s interests in regulating the legal profession.
This trend mirrors the established practice in
international arbitrations in many foreign
jurisdictions. See infra pp. 17-32.

Adoption of a restrictive rule, as advocated by
the appellants in these cases, would harm the interests
of Massachusetts residents by making Massachusettg a
legs attractive site for arbitration. Massachusetts
regidents would increasgingly be required to arbitrate
in other states, since their counterparties would
insist on siting arbitrations in jurisdictions that
allowed free choice of arbitration counsel. A
rejection of the ABA Model Rule approach in
Massachusetts might also discourage other states from
adopting that approach, which would prohibit
Massachusetts residents from relying on Massachusetts
counsel in arbitrations sgited in those gtates. The
interests of Massachusetts resgidents are served by

encouraging the wide adoption in the United States of



rules respecting choice of counsel in arbitration. See
infra pp. 33-36.

In the alternative, should this Court conclude
that out-of-state attorneys may not appear on their own
as arbitration counsel in Maggachusetts, this Court
should conclude that such an appearance is not grounds
for vacatur of the arbitration awards in these cages.
Vacatur occurs only for very limited reasons, which
normally involve clear misconduct by an arbitrator orxr
intentional efforts to interfere with the arbitrator’s
decisionmaking process. The appearance of out-of-state
-lawyers in these arbitrations - absent a showing of
deliberate intent to violate the regulation of the
profession and some actual impact on the arbitrator’s
decigion - doeg not justify deviation from the
established policy favoring the finality of arbitral

awards. See infra pp. 36-39.



ARGUMENT
I. An Attorney Licensed And In Good Standing In
Another U.S. Jurisdiction Does Not Engage In The
Unauthorized Practice Of Law By Appearing As
Counsel In An Arbitration Sited In Massachusetts

L. Arbitration Is An Important And Favored
Method Of Alternative Dispute Resolution

The last fifty years have seen a transformation in
arbitration and the role of lawyers within it. Well
into the twentieth century, American courts refused to
enforce private arbitration agreements, based on the
theory that arbitration agreements ousted the
jurisdiction of the courts and were against the public
interest. See Larry E. Edmonsonitﬁomke on Commercial
Arbitration § 2:4, at 2-10 (3d ed. 2005). When
arbitrations did proceed, lawyers were frequently
excluded because, as one court believed, "[t]o permit
participation by counsel as a matter of right would be
fatal to the efficacy of arbitration." Id. § 2:4, at
2~9 to 2-10 (guoting Matter of Kayser, reported in
N.¥.L.J. {(Jan. 14, 1925) (Wagner, J.), aff'd, 208
N.Y.S. 885 (App. Div. 1925)).

In 1925, the United States Congress sought to
change this gituation by enacting the Federal
Arbitration Act, 9 U.S.C., 8§ 1 et seqg. (FAA), in order
“to overcome a history of judicial hostility to
arbitration agreewments...[and] place such agreements
upon the same footing as other contracts.” Campbell v.
Gen'l Dynamics Gov't Sys. Corp., 407 F.3d 546, 551 (lst

7



Cir. 2005). The FAA did not have its intended effect
instantaneously. Rather, the reluctance to accept
arbitration as a dispute resolution method persisted
for several decades. See Domke on Commercial
Arbitration 8 2:4, at 2-11 to 2-12. Massachusetts’s
version of the Uniform Arbitration Act, G.L. c¢. 251, 88
1 et seqg., was not adopted until 1960.

Recently, however, this Court, like courts
nationally, has frequently recognized and enforced the
“gtatutory policy favoring arbitration as an
expeditious and efficient means for resoclving
disputes.” Massachusetts Highway Dep’t v. Perini
Corp., 444 Mass. 366, 374 (2005); see also Maltz v.
Smith Barney, Inc., 427 Mass. 560, 563 (1998) (“Our
arbitration statute was enacted for the speedy
regolution of disputes by a method which is not subject
to delay in the courts.”); Plymouth-Carver Regional
Sch. Dist. v. J. Farmer & Co., Inc., 407 Mass. 10086,
1007 (1990) (noting the “strong public policy favoring
arbitration as an expeditiousg alternative to litigation
for settling commercial disputes”); cf. Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S.
614, 625 (1985) (stating that the FAA manifested a
"]iberal federal policy favoring arbitration
agreements”’ (quoting Moses H. Cone Mem. Hosp. V.

Mercury Constr. Corp., 460 U.S. 1, 24 (1983))).



Like the judiciary and the legal profession, the
businegs community has embraced arbitration as a highly
attractive option for commercial digpute resolution.
Several private arbitration providers, such as the
American Arbitration Association and JaM3, offer
arbitration services nationwide, including in
Massachusetts. Arbitration clauses are common features
of many commercial contracts, particularly in certain
gspecialized industries such as gecurities,
construction, and insurance. Arbitration clauses -~
including mandatory arbitration clauses, by which
parties agree to submit digputes to binding arbitration
and waive the right to file suit in court - are also
found in many everyday agreements signed by
Massachusetts residents, including employment
contracts; account agreements with financial advisers,
banks, credit card companies, and securities firms;
contracts for the purchase, leage, and financing of
vehicles; and contracts for the provision of many
common services, including wireless telephone and cable
television. Internmational transactions also routinely
call for arbitration, frequently in established
international arbitration centers such as London,
Paris, Geneva, Vienna, Singapore, and Hong Kong.

Accordingly, regulations bearing on the conduct of
arbitration and choice of counsel in such proceedings

will have a wide-ranging effect not only on the legal



profession in Massachusetts, but also on the
Massachusetts business community and Massachusetts
residents in general.
B. A Client’s Choice Of Representative In An
Arbitration Should Be Respected As Much As
Posgible
As this Court has recognized outside the
arbitration context, a party’s right to be represented
by counsel of its choice is generxally respected as much
as possible, even 1f the chosen attorney is not
admitted in Massachusetts. See, e.g., Merles v.
Lerner, 391 Mass. 221, 226 n.3 (1984) (“[S]ltrong policy
interests weigh in favor of according a.party the
freest possible rein in his selection of an attorney,
either local or ocut-cf-State.”}.
This policy is heightened in the voluntary,
contractual dispute resolution setting of private
arbitration, where “freedom of representation” is an

established custom. The procedural ruleg of many

arbitration institutions provide that parties may be

10



represented by anyone, often including by a nonlawyer.®
Parties arbitrating under such rules generally (and
reagonably) expect that their choice of representative
in arbitration will be respected, since arbitrators
usually have authority over the procedures governing
the arbitration. Cf. Massachusetts Highway Dep’t, 444
Mass. at 376 n.11 (“"In the absence of any statement to
the contrary in the arbitration agreement, it is
reasonable to infer that the parties intended’
arbitrators to interpret and apply procedural ruleg of
arbitration.” (quoting Howsam v. Dean Witter Reynolds,

Inc., 537 U.8. 79, 85 (2002)})).

? gee, e.g., Bmerican Arbitration Association,
Commercial Arbitration Ruleg, Rule R-24 (Sept. 15,
2005) (*Any party may be represented by counsel or
other authorized representative.”); JAMS Comprehensive
Arbitration Rules and Procedures, Rule 12 (FPeb. 19,
2005) (“The Parties may be represented by counsel or
any other person of the Party’s choice.”}; Securities
Industry Conference on Arbitration, Arbitrator’s Manual
9 (May 2005) ("Parties need not be represented by an
attorney in arbitration. They may choose to appear pro
se (on their own) or be represented by a person who is
not an attorney, such as a business associate, friend,
or relative."); Rules of the London Court of
International Arbitration, art. 18.1 (Jan. 1, 1998)
(*Any party may be represented by legal practitioners
or any other representatives.”); Rules of Arbitration
of the International Chamber of Commerce, art. 21.4
{Jan. 1, 1998) (“The parties may appear in person or
through duly authorized representatives.”). The
arbitration rules of the United Nations Commission on
International Trade Law (UNCITRAL), which are
frequently adopted in ad hoc international
arbitrations, also provide that “{tlhe parties may be
represented or assisted by persons of their choice.”
UNCITRAL Arbitration Rules, art. 4, adopted by G.A.
Res. 31/98, U.N. GAOR, 3lst Segs., U.N. Doc.
A/RES/31/98 {1976).

il



Of course, a party’s right to choose its own
counsel, even in the specific context of arbitration,
is not absolute, but rather is subject to this Court’s
authority to regulate the practice of law in
Massachusetts. The question in these cases,
accordingly, is whether the public policy in favor of a
party’s choice of counsel should be disregarded when a
party seeks to be represented in an arbitration sited
in Magsachusetts by an attorney who is not admitted in
Massachusetts, but who is licensed and in good standing

in another U.S. jurisdiction.’

* This Court need not answer the separate question

whether a nonlawyer would engage in the “practice of
law” by acting as a representative in an arbitration.
The question is not a simple one, particularly in light
of the longstanding tradition of representation by
nonlawyers in arbitration. Cf. Domke on Commercial
Arbitration 8 2:4, at 2-9. On the cne hand, a
nonlawyer appearing in an arbitration proceeding may
well engage in “the practice of directing and managing
the enforcement of legal claims and the establishment
of the legal rights of others.” In re Shoe Mfrs.
Protective Ass’n, 295 Mass. 369, 372 (1936). On the
other hand, there are some activities, such as
negotiation of commercial contracts, that clearly
congtitute the “practice of law” when performed by a
lawyer applying legal training and expertise, yet that
are not necessarily closed to nonlawyers, provided that
the nonlawyers do not hold themselves out as licensed
attorneys and do not purport to render legal advice.
Cf. State v. Schumacher, 519 P.2d 1116, 1125 (Kan.
1974} (*[S]ome actions which may be taken with impunity
by persons who have never been admitted to the practice
of law, will be found to be in contempt if undertaken
by a suspended or disbarred attorney.”). Since the
instant cases do not involve representation by
nonlawyers in arbitrations, the BBA takes no position
on this issue.

12



C. Neither Rule 5.5 Of The Massachusetts Rules
0f Professional Conduct Nor G.L. c¢. 221, §
46A Resolves These Cases

Existing rules regulating the practice of law in
Masgsachugetts do not resolve the igsue raised in these
cases. Although there is no doubt that the
“unauthorized practice of law” in Massachusetts is
prohibited, no rule or statute specifically defines
that term. Rule 5.5(a) of the Massachusetts Rules of
Professional Conduct, entitled “Unauthorized Practice
of Law,” generally prohibits lawyers from engaging in
the practice of law “in a jurisdiction where doing so
viclates the regulation of the legal professioen in that
jurisdiction.” However, Rule 5.5 provides no
assistance in determining whether the appearance of an
ocut~of-state attorney in a Massachusetts arbitration
“violates the regulation of the legal profession” in
Massachusgetts.’

The general statutory prohibition of the
unauthorized practice of law, on its face, appears to
prohibit any practice of law by an out-of-gtate
attorney, unless the attorney appears before a court

pursuant to pro hac vice admission. See G.L. o. 221, §

4

Rule 5.5(b), which forbids lawyers from
“agsigt[ing] a pexrson who ig not a member of the bar in
the performance of activity that constitutes the
unauthorized practice of law,” likewise does not define
what practices are “unauthorized.”

13



5

46A.° Yet this provigsion does not prevent this Court
or other Massachusetts courts from authorizing out-of-
state attorneys to practice law in Massachusetts
through means other than admission pro hac vice. Thus,
this Court has held that, even though an out-of-state
lawyer was not admitted pro hac vice, he “could, with
the court’s approval, continue to provide legal
agsistance to the plaintiff without serving as an
attorney of record. Such asgsistance could include
preparation of the case for trial, contributing to
strategy formulation, and assisting with the drafting
of filings and exhibits needed during trxial.” DilLuzio
v, United Elec., Radio & Mach. Workers of Am., Local
274, 391 Mass. 211, 216 (1984). Similarly, in Merles
v. Lerner, 391 Mags. 221 (1984), decided the game day
as DiLuzio, this Court affirmed a ruling that denied
pro hac vice gtatus yet permitted an out-of-state
attorney to attend depositions in Massachusetts and
“asgigt[] with the litigation in any capacity short of
being attorney of record.” Id. at 224; see also Meschi
v. Iverson, 60 Mass. App. Ct. 678, 682 n.8 (2004)

(*DiLuzio envisions the appropriateness of out-cof-State

° “No individual, other than a member, in good

standing, of the bar of this commonwealth shall
practice law, or, by word, sign, letter, advertisement
or otherwise, hold himself out as authorized, entitled,
competent, qualified or able to practice law; provided,
that a member of the bar, in good standing, of any
other state may appear, by permigsion of the court, as
attorney or counselor, in any case pending therein, if
such other state grants like privileges to members of
the bar, in good standing, of this commonwealth.”
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counsel assisting local counsel, subject to such limits
as may be imposed by the court; we do not read DiLuzio
as warranting or requiring an absolute prohibition
against out-of-State counsel furnishing any assistance
to local counsel even if denied admission pro hac
vice.”) .

DiLuzio and Merles stand for the proposition that,
notwithstanding the fact that section 46A does not
contemplate a procedure for out-of-state attorneys to
practice law in Massachusetts except through pro hac
vice admission, the judicial department may permit out-
of -state attorneys to practice law in other settings.
Thug section 46A does not limit the judicial
department’s plenary authority to authorize out-of-
state attorneys to practice law in Massachusetts in
appreopriate circumstances. See, e.g., In re Opinion of
the Justices, 289 Mass. 607, 612 (1935) (“*It is
inherent in the judicial department of government under
the Constitution to control the practice of the law.”);
Opinion of the Justices, 279 Mass. 607, 611 (1932} (“No
statute can control the judicial department in the
performance of its duty to decide who shall enjoy the
privilege of practicing law.”).

Moreover, it ig highly unlikely that the General
Court intended section 46A to prevent thigs Court from
authorizing the appearance of out-of-state counsel in

private arbitration proceedings. The General Court
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enacted section 46A in 1935, at a time when, as
discussed above, private arbitration of disputes was
not only rare, but viewed with suspicion by the
judiciary and the legal profession. It is highly
unlikely that the General Court would have anticipated
that arbitration would become a fixture of modern
dispute resclution. Accordingly, section 46A cannot be
viewed ag even legislative guidance, let alone
controlling authority, on the propriety of allowing
out-of-state lawyers to appear as arbitration counsel
in Massachusetts. Cf. Town of Oxford v. Oxford Water
Co., 391 Mass. 581, 587-88 (1984) (statutes are to be
interpreted in connection with, inter alia, “their
development, thelr progression through the legislative
body, the history of the times, prior legislation,
contemporary customs and conditions and the system of
positive law of which they are part”).®

Accordingly, Rule 5.5 of the Rules of Professional
Conduct and G.L. c¢. 221, § 46A, of themselves, do not

conclusively resolve the issue in these casesg. This

Court retains its constitutional prerogative to

* Even if the General Court had expressly sought
to limit this Court’s authority to authorize out-of-
State attorneyg to appear as arbitration counsel in the
Commonwealth, it is doubtful that such a limitation
would be constitutional under the strict separation of
powers get forth in Article 30 of the Massachusetts
Declaration of Rights. While the legislature may enact
laws to agssist the judicial regulation of the legal
profession, “such laws are in all respects subject to
the ‘ultimate power of control’ of the judiciary.”
Difuzio, 391 Mass. at 215 (quoting Collins v. Godfrey,
324 Mass. 574, 576 (1949)) (emphasis added).
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authorize out-of-state counsel to appear in
Massachusetts arbitrations, should it conclude that
such authorization is appropriate. The BBA therefore
agrees with the Single Justice in Mscisz that these
cases must be decided by reference to the “rationale”
and congiderations of “public policy” underlying the
prohibition on the unauthorized practice of law.
Mscisz v. Kashner Davidson Sec. Corp., No. S8J-05-0088,
Memorandum of Decision and Judgment, at 7, 9 (Mass. May
6, 2005) (Cordy, J.).
D. The Recommendation Of The American Bar
Asgociation And Practice In Other U.S. And
Foreign Jurisdictions Supports Permitting
Out-0f-8tate Attorneys To Appear As
Arbitration Counsel
Although this question has not been previously
broached in Massachusetts, courts, leglislatures, and
bar associlations in other U.S. and foreign
Jurisdictions have weighed the various policies that
bear on the propriety of allowing non-admitted
attorneys to appear as arbitration counsel. The
American Bar Association’s comprehensive analysis of
this issue yielded a practical method for jurisdictions
to uphold freedom of representation in arbitration
proceedings without sacrificing the interests served by
state regulation of the legal profession. The apparent
{though admittedly not uniform) trend in U.S.

jurisdictions that have considered the question has

been to follow the ABA‘s recommendation. This trend
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mirrors the estabiished practice in international
arbitrations in many foreign jurisdictions. For the
reasons that follow, the BBA submits that compelling
public policy interests support permitting out-of-state
attorneys to appear in arbitrations sited in
Massachusetts.

1. The ABA Commission’s Report and ABA
Model Rule 5.5(c¢) (3)

The wmost detailed consideration of the issue
before this Court is found in the report of the
American Bar Assoclation’s Commission on
Multijurisdictional Practice (ABA Commission). The ABA
Commission recommended adoption of a reviged versgsion of
ABA Model Rule 5.5, which containg a provisgion that

specifically addresses the issue presented here:

“(¢) A lawyer admitted in another United
States -jurisdiction, and not disbarred or
guspended from practice in any jurisdiction,
may provide legal services on a temporary
basis in this jurisdiction that:

(3) are in or reasonably related to a pending
or potential arbitration, mediation, or other
alternative dispute resolution proceeding in
this or another jurisdiction, if the services
arise out of or are reasonably related to the
lawyer’s practice in a jurisdiction in which
the lawyer ig admitted to practice and are
not services for which the forum requires pro
hac vice admission ...."

ABA Model Rules for Professional Conduct, Model Rule

5.5{c) (3) (ABA Model Rule 5.5(c) (3)).
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8o far, 19 states have expressly adopted ABA Model
Rule 5.5(c) {(3) or a similar provision permitting out-
of-gtate lawyers to appear in an arbitration, either
with no added restrictions or subject to minor
requirements such as the filing of a statement with the
state bar or the payment of a fee. See Annex A.’
Another 10 states and the District of Columbia are
currently reviewing the Model Rule but have not yet
reached a final determination.’ The issue has not been
formally addressed in 13 states.® Five states have

provisions that permit the appearance of out-of-state

" The following states have adopted ABA Model Rule
5.5{(c) (3) or another provision similarly hospitable to
the appearance of out-of-gtate lawyers in arbitrations:
Arizona, Arkansas, Delaware, Florida, Georgla, Indiana,
Iowa, Louisiana, Minnegota, Migsouri, Nebrasgka, New
Mexico, North Carolina, North Dakota, Oregon,
Pennsylvania, South Dakota, Utah, and Vermont. Florida
and North Dakota require payment of a fee to the state
bar, and South Dakota requires payment of state sales
tax. See Annex A. Florida also presumeg that an out-
of-state lawyer who participates in more than three
Florida arbitrations (not including international
arbitrations) falls outside the rules’ authorization of
multijurisdictional practice. See Rule Regulating the
Florida Bar 1-3.11{(d); id. Rule 4-5.5{(c) comment.

North Dakota limits practice by a nonresident attorney
to five yearg. N.D. Admission to Practice R. 3.B.4.

° The following jurisdictions are currently
reviewing ABA Model Rule 5.5(c¢) (3) or a proposed rule
that is functionally equivalent in its treatment of
arbitration: the District of Columbia, Illinois,
Massachusetts, Michigan, Montana, New Hampshire, New
York, Ohio, Rhode Island, Washington, and Wisconsin.
See Annex A,

* The high courts of the following states do not
appear to have taken any action on ABA Model Rule 5.5:
Alabama, Alaska, Colorado, Hawaii, Kansas, Kentucky,
Maine, Mississippi, Cklahoma, Tennessee, Texas,
Virginia, and West Virginia. See Annex A.
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arbitration counsel, but in more limited circumstances
than the ABA Model Rule or subject to substantial
additional requirements, such as requiring local
counsel.” Two others have considered (though not yet
adopted) similar apprcaches.” Only one state, Nevada,
appears to forbid the appearance of cut-of-state
counsel in all private arbitrations.™

The ABA Commission arrived at its recommendation
by pursuing an ingquiry that 1ls essentially the same as
the one raised in these cases: “the proper balance
between the interests of a state in protecting its
residents and justice system, on the one hand; -and the
interests of clients in a national and international
economy in the ability to employ or retain coungel of

choice efficiently and economically.” ABA Commission,

Y Tdaho, New Jersey, and South Carolina permit
out-of-state lawyers to act as arbitration counsel, but
only if the dispute is specifically related to the
lawyer’s representation of an existing client in a
jurisdiction in which the lawyer is admitted; New
Jersey additionally requires that the dispute originate
in or be related to such a jurisdiction. California
and Maryland require out-of-state lawyers to associate
with local counsel. See Annex A.

" Wyoming is currently reviewing a proposed rule
that would require association with local counsel in
all matters. The Connecticut Bar Association rejected
a recommendation to adopt a rule similar to ABA Model
Rule 5.5 in 2004, although the issue is scheduled to be
revigited in 2006. See Annex A.

* Nevada bar regulators take the position that
appearance in a private arbitration “requires a Nevada-
licensed attorney” and is not subject to pro hac vice
procedures. David A. Clark, Unauthorized Practice of
Law, Nev. 8t. Bar Ethical Article, available at
http://www.nvbar.org/Ethics/Ethics articles.htm#fUnautho
rized%20Practice (Sept. 20, 2001}.

20



Client Representation in the 21st Century: Report of
the Commission on Multijurisdictional Practice &,
available at http://www.abanet.org/cpr/mip/

final mjp rpt 121702.pdf (Aug. 12, 2002) {ABA
Commission Report). The ABA Commission approached its
cask exhaustively, receiving testimony and written
gubmigsions from several state and local bar
associations, law firmes, in-house law offices, and
individualg; holding public hearings in several cities;
reviewing relevant academic and professional
literature; and publishing its findings in a
couprehensive report. See id. at L.

The ABA Commission based its proposed Model Rule
5.5(c) (3) on the heightened public interest in
recognizing the client’s choice of counsel in the
context of alternative dispute resolution (ADR):

“It is generally recognized that, in the ADR
context, there 1s often a strong
justification for choosing a lawyer who is
not admitted to practice law in the
jurigdiction in which the proceeding takes
place but who has an ongoing relationship
with the client, who is admitted to practice
in the jurisdiction in which the client is
located, or has developed a particular
knowledge or expertise that would be
advantageous in providing the representation.
Admission to practice law in the jurisdiction
in which the proceeding takes place may be
relatively unimportant, in part, because that
jurisdiction may have no relation to the law
governing the proceeding or to the dispute.
Unlike litigation, in ADR parties may select
the gite of the proceeding simply on the
basis of convenience. At times, as in the
case of international arbitrations, a site is
chosgen precisely because it has no connection
to either party or to the dispute. Thus, in
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ADR proceedings, the in-state lawyer is not

ordinarily better gualified than other

lawyers by virtue of greater familiarity with

gtatg law, state legal processes and state

institutions.”
ABA Commission Report 26-27.

Professor Stephen Gillers, a leading authority on
the regulation of the bar and a member of the ABA
Commigegion, noted that the authorization of cross-
border representation will reduce client costs by
permitting clients to seek the advice of out-of-state
attorneys “without having to pay the duplicative costs
of local counsel.” Stephen Gillers, Lessons from the
Multijurigdictional Practice Commisgion: The Art of
Making Change, 44 Ariz. L. Rev. 685, 6394 {(2002). To
deny a party its choice of arbitration counsel, or to
require the retention of local counsel, would undermine
the benefits of arbitration as a less costly method of
dispute resgolution. See ABA Commission Report 27
(“Denying a client her preferred counsel could hamper
early ADR effortg and impede prompt resolution of
disputes.” (quoting ABA Section of Litigation,
Preliminary Pogition Statement on Multi-jurisdictional
Practice 24 (June 2001))}.

The ABA Commission’s approach would not lessen
the Commonwealth’s ability to serve the fundamental
purpose of regulation of the legal profession, namely

to protect Massachusetts citizens from “being advised

and repregented in legal matters by incompetent and
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unreliable persons, over whom the judicial department
could exercise little control.” Lowell Bar Ass’n v.
Loeb, 315 Mass. 176, 180 (1943). Out-of-state
attorneys who provide legal services in Massachusetts
could be subject to discipline for unethical conduct in
Massachusetts. See Gillers, 44 Ariz. L. Rev. at 698
{(discussing *“long arm” disciplinary jurisdiction}; cf.
ABA Model Rule 8.5(a) (“A lawyer not admitted in this
jurisdiction is also subject to the disciplinary
authority of this jurisdiction if the lawyér provides
or offers to provide any legal services in this
jurisdiction.”). The Massachusetts Board of Bar
Overseers may also report violations by a lawyer
admitted in anothexr state to the bar authorities of
that state. Out-of-state attorneys are also subject to
civil suits in the courts of the Commonwealth for
claims arising out of services rendered here. See
Gillers, 44 Ariz. L. Rev. at 697-98. These remedies
would protect Massachusetts citizens with respect to
unethical conduct by any out-of-state attorney in an
arbitration proceeding, whether that attorney acted for
the Massachusetts citizen or for an adversary.
Furthermore, ABA Model Rule 5.5(c) {3) contains
appropriate limitations to ensure that the arbitration
exception does not swallow the rule that attorneys
regularly practicing law in Massachusetts should be

admitted to the Massachusetts bar. ABA Model Rule
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5.5(c) (3) applies only to attorneys who appear in
Massachusetts on a “temporary basis” to provide legal
services that are “reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is
admitted to practice.” ABA Model Rule 5.5(c¢) (3). An
out-of-state attorney who establishes a Massachusetts
office or otherwise has a “systematic and continuous”
practice in Massachusetts would still be considered to
be engaging in the unauthorized practice of law. See
ABA Model Rule 5.5(b) (1). The same would be true of an
attorney who pursued business in Massachusetts
unrelated to the attorney’s practice in his or her
jurisdiction of admission. See ABA Model Rule

5.5{(c) (3) & cmt. 14.

Finally, the Model Rule also recognizes the
authority of arbitral fora to regulate the
representatives who appear in arbitration proceedings:
ABA Model Rule 5.5(c¢) (3) does not apply to situations
in which “the forum requires pro hac vice admission.”
Id. This provigion preserves the authority of
alternative dispute resolution fora to impose
additional requirements such as pro hac vice admission.
For example, many court-ordered alternative dispute
regolution procedures require that counsel be admitted

to the local bar or be admitted pro hac vice.”

® The final column of Annex A summarizes state pro

hac vice requirements as they apply to arbitrations.
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2. Case Law In Other States

Judicial decisions on the precise question raised
here are sgparse; as noted above, most states that have
gspecifically addressed the question have done so
through rules regulating the legal profession. The
first court in the United States to confront the issue
held that a New Jersey attorney did not engage in the
unauthorized practice of law by appearing in an
arbitration sited in New York. See Williamson v. John
D. Quinn Constr. Corp., 537 F. Supp. 613, 616 (S.D.N.Y.
1982). The Williamson court relied on the fact that an
arbitration is “not a court of record” and “has no
provigion for the admission pro hac vice of local or
out-of-state attorneys,” and that arbitration is of “an
informal nature.” Id.

An Illinois appellate court engaged in a more
detailed analysis and reached the same conclusion, See
Colmar, Ltd. v. Fremantlemedia North Am., Inc., 801
N.E.2d 1017, 1024-26 (Ill. App. Ct. 2003). In addition
to relying on Williamson, the Colmar court cited the
Restatement (Third) of Law Governing Lawyers, which
states that attorneys should be permitted to practice
law *at a place within a jurisdiction in which the
lawyer is not admitted to the extent that the lawyer’s
activities arise out of or are otherwise reasonably
related to the lawyer’s practice” in a jurisdiction

where the lawyer is admitted to the bar or pro hac
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vice. Id. at 1024 (quoting Restatement (Third) of Law
Governing Lawyers § 3 (2000)). The Colmar court also
cited the ABA Commission Report, notwithstanding the
fact that Illinois has yet to adopt ABA Model Rule
5.5(c) {3}, because the Colmar court found the ABA
Commission’s recommendation “persuasive in that it
reflects the modern trend in the law of
multijurisdictional practice.” Id. at 1026.

Although certain judicial decisions in other
states have been cited as taking a contrary view, in
fact no decision has sqguarely held that an out-of-state
attorney in good standing commits the unauthorized
practice of law merely by appearing in an arbitration.
The Supreme Court of California’s decision in
Birbrower, Montalbano, Condon & Frank, P.C. v. Superior
Court, 949 P.2d 1 (Cal. 1998), did not involve the
conduct of an arbitration proceeding. Indeed, the
Birbrower court expressly distinguished cases involving
arbitration (notably Williamson) because “~[iln the
instant cage, it is undisputed that none of the time
that the [out-of-state] attorneys spent in California
was’ gpent in arbitration.” Id. at 9 (gquoting amicus
curiae submission of the State Bar of California); see
also id. at 9 n.4 (“[Alny discussion of the practice of
law in an arbitration proceeding is irrelevant here
because the parties settled the underlying case before

arbitration proceedings became necessary.”).
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Likewisge, Florida Bar v. Rapoport, 845 So.2d 874
(Fla. 2003}, involved an attorney who “operate[d] a law
practice in Florida” and “advertised in the [Fort
Lauderdale, Fla.] Sun-Sentinel his availability to
represent persons in securities arbitration
proceedinge.” Id. at 875-76. Because the out-of-state
attorney had essentially established an office in
Florida and held himself out as an attorney in Florida,
the Supreme Court of Florida had no occasion to address
the case of an out-of-state lawyer who appeared in a
gingle arbitration.™
. The decision of the Arizona Supreme Court in Inm re
Creasy, 12 P.3d 214 (Arxiz. 2000), d4id not involve an
out-of-state lawyer, but rather a disbarred attorney
accused of violating his disbarment order by appearing
in an arbitration proceeding. See id. at 215. Creasy
therefore did not decide whether an attorney who is
admitted and in good standing in another jurisdiction
engages in the “unauthorized practice of law” by acting
as counsgel in an arbitration gited elsewhere.

Moreover, any restrictions imposed by Rapoport or
Creasy on the appearance of ocut-of-state counsel in

arbiltrationsg sited in Florida or Arizona were short-

* gimilarly, the respondent in Disciplinary

Counsel v. Alexicole, Inc., 822 N.E.2d 348 (OChio 2004),
appears to have “regularly” appeared in securities
arbitrations on behalf of several residents of Ohio.
Id. at 349. The decigion of the Supreme Court of Ohio
does not make clear whether the respondent was even
licensed to practice in another state.
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lived, as the high courts of those gtates have since
adopted ABA Model Rule 5.5(c) (3). See Ariz. R. Prof.
Conduct 5.5(¢) (3); Rule Regulating the Florida Bar 4-
5.5(c) (3) (B)." 1In approving the ABA Model Rule, the
Supreme Court of Florida recognized that forbidding
out-of-state lawyers from practicing law in Florida
even on a temporary basis “does not recognize the
reality of modern legal practices.” In re Amendments
to the Ruleg Regulating the Florida Bar and the Rules
of Judicial Administration, 907 So.2d 1138, 1141 (Fla.

2005) .*

¥ The Florida rules presume that an attorney who

appears in more than three arbitrations (not counting
international arbitrations) in a 365-day period does
not practice on a “temporary basis” within the meaning
of the Rule. See Rule Regulating the Florida Bar 1-
3.11(d}; id. Rule 4-5.5{(c) comment. Attorneys
appearing in non-international arbitrations are also
reguired to subwit a statement to the Florida Bar and
pay a $250 fee. See id. Rule 1-3.11({e).

The Arizona rule provides that an out-of-state
lawyer who engages in the authorized practice law in
Arizona “musgt advise the lawyer's client that the
lawyer is not admitted to practice in Arizona, and must
obtain the client's informed consent to such
representation.” BAriz. R. Prof. Conduct 5.5(e).

¥ Although the Florida amendment was originally
intended to take effect on January 1, 2006, the Supreme
Court of Florida advanced the effective date of the
amendment to September 14, 2005, upon motion of the
Florida Bar, because of the “exigent c¢ircumstances now
existing as a result of Hurricane Katrina.” In re
Amendments to the Rules Regulating the Florida Bar and
the Rules of Judicial Administration, No. 8C04-135
(Fla. Sept. 14, 2005), available at
http://www. floridagupremecourt.org/pub _info/summaries/b
riefs/04/04-135/Filed 09-14-2005 EmergencyOrder.pdf.
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3. Foreign Jurisdictions

The trend in this country of permitting non-
admitted lawyers to appear in arbitrations mirrors the
practice in other countries with regard to
international arbitrations. A 1991 survey of 41
foreign jurisdictions concluded that only five
jurisdictions required parties to an international
arbitration sited within its borders to be represented
by locally-admitted counsel. See David W. Rivkin,
Restrictions on Foreign Counsgel in International
Arbitrations, XVI Y.B. Comm’l Arb. 402, 412 (1991).
Twenty-five of the surveyed jurisdictions - including
major arbitration centers such as England, France, and
Switzerland - placed no limits whatsocever on
representatives in international arbitrations, and the
other 11 countries reguired parties to be represented
by counsel but did not require that the lawyer be
licensed in that jurigdiction. See id. A more recent
survey reports that two of the five restrictive
jurisdictions - Japan and Singapore - have since
changed the applicable law to permit the appearance of
foreign counsel in international arbitrations. See
Michael Polkinghorne, More Changes in Singapore:
Appearance Rights of Foreign Coumsel, 22 J. Int’'l Arb.
No. 1, at 75-79 (2005).

The example of Singapore provides a valuable

object lesson in the practical effects of restrictions
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on the appearance of non-admitted counsel in
arbitrations. In 1988, the High Court of Singapore
ruled that foreign lawyers could not represent parties
in arbitrations sited in Singapore. See Turner (East
Asia) Pte Ltd v. Builders Federal (Hong Kong) Ltd,
f1988] Sing. L. Rep. 1037, reprinted in 5 J. Int’l Arb.
No. 3, at 139 (1988). The decizion was widely
criticized:
“If the Court’s rationale for the decision
was the concern about opportunities for
Singapore’sg local lawyers to develop
expertise in arbitration, the decision may
achieve the opposite result. As long asg this
decision remaing the law of Singapore,
foreign counsel cannot represent their .
clients in arbitration proceedings there, and
Singapore is thus less likely to be chosen as

the situs of arbitration by parties
contemplating arbitration.”

Rivkin, XVI Y.B. Comm’l Arb. at 404."

The Singapore Parliament apparently agreed with
this criticism. In 1992, the Parliament amended the
relevant law to allow foreign counsel to appear in
arbitrations sited in Singapore, but foreign lawyers
were required to assoclate Singapore counsel for
matters involving Singapore law. See, e.g., Julian
D.M. Lew et al., Comparative International Commercial
Arbitration 543 (2003). In 2004, the Singapore

Parliament eliminated the requirement of local counsel

¥ See also Julian D.M. Lew et al., Comparative
International Commercial Arbitration 543 (2003)
(describing Turner as a “defect”); Michael J. Moser
ed., Arbitration in Asia IX-58 (2001} (commenting
reservedly that Turner “resulted in some unhappiness”).
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in matters involving Singapore law as well, because it
was found to be unnecessarily detrimental to
Singapore’s attractiveness as an arbitration venue. As
Singapore’g Minister for Law stated in support of the
2004 amendment:

“We have made good progress in promoting
Singapore as an arbitration centre. ... To
further promote this objective, we have
reviewed the reguirement for foreign counsel
to appear jointly with a Singapore lawyer.
There is no gimilar restriction in the laws
of the UK, Hong Kong, Malaysia and Australia.
It is a regquirement which puts us at a
disadvantage with jurisdictions that do not
have it, as it may be a factor against the
use of Singapore ag an arbitration venue.
Foreign parties are more likely to recommend
or choose a place with less restrictions. To
be competitive in this field, we need to
remove this requirement, and allow foreign
counsel the choice of appearing without local
counsel.

This amendment does not mean that local
lawyers will be excluded altogether. Foreign
coungel may still choose to appear with a
Singapore lawyer, for example, where there
are complex issues of Singapore law. If they
chooge to appear on their own, it would be
prudent for them to engage a Singapore lawyer
for advice on Singapore law.”

Second Reading Speech on Legal Profession (Amendment)
Bill 2004 by 8. Jayakumar, Minister for Law (June 15,

2004), available at http://notesapp.internet.gov.sg/
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_*48256DF20015A167.nsf/AllDocsByDocID/A477F86271584GA44
8256EB6000FF1A2."

The Singapore experience demonstrates the logical
propogition that substantial restrictions on the
appearance of out-of-state lawyers in arbitrations will
lead parties to gite their arbitrations in more

permissive jurisdictions.

" See also Michael Polkinghorne, More Changes in

Singapore: Appearance Rights of Foreign Counsel, 22 J.
Int’l Arb., No. 1, at 76 (2005} (stating that any
negative impact on local lawyers would be small, since
“a foreign lawyer or foreign firm would ordinarily want
to consult with local lawyers in any event, especially
where there are complex issues of local law”).

¥ These cases do not involve the participation
in an arbitration of a foreign lawyer not admitted in
any U.S8. jurisdiction, and the BBA accordingly takes no
pogition on that issue. The BBA notes, however, that
the ABA Commission recommended adoption of a model rule
that would authorize the temporary practice of law by
foreign lawyers in arbitration proceedings in
circumstances similar to those set forth in ABA Model
Rule 5.5(c) (3}, provided the lawyer is “a member in
good standing of a recognized legal profession in a
foreign jurisdiction, the members of which are admitted
to practice as lawyers or counselors at law or the
equivalent and subject to effective regulation and
discipline by a duly constituted professiocnal body or a
public authority.” ABA Commission Report 59.

In addition, certain U.S. jurisdictions that
impose restrictions on the appearance of out-of-state
arbitration counsel expressly waive those restrictions
in the case of international arbitrations. See, e.g.,
Cal. Code Civ. Proc. § 1297.351 (stating that the
representative of a party to an international
arbitration sited in California “need not be a member
of the legal profession or licensed to practice law in
California”); Conn. Gen. Stat. § 51-88(d) (3) (similar};
Rule Regulating the Florida Bar 4-5.5 comment
(exempting lawyers participating in international
arbitrations from the limit of three arbitrations per
year) .
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E. A Reastrictive Rule Would Have A Negative
Impact On Massachusetts Residents

Given the apparent trend, spurred by the ABA Model
Rule, of allowing out-of-state counsel to appear in
arbitrations on a temporarxy basis when the matter is
related to the lawyer’s practice in his or her
jurisdiction of admission, rejection of such a rule in
Massachugetts risks having negative consequences.
Contracting parties would be more likely to site
arbitrations in states with more accommodating rules,
in order to preserve their ability to hire the lawyer
who best met their needs in the event of a dispute.
Thig result would be an inconvenience to Massachusetts-
based parties, who would then face the additional
expense of participating in arbitrations elsewhere
merely because their counterparties wished to preserve
the right to hire non-Massachusetts counsel. Thisg risk
is particularly significant for consumers who contract
with large, sophisticated companies that are repeat
arbitration customers. Such entities often proffer
form contracts including mandatory arbitration clauses,
many of which specify a forum. If such entities begin
to avoid Massachusetts as an arbitration forum - as
they may if they believe Massachusetts will deprive
them of the counsel of their choice - Massachusetts
congumers will find themselves forced to arbitrate

disputes in other states.
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Furthermore, a restrictive rule in Massachusetts
might discourage other states from adopting ABA Model
Rule 5.5(c¢) (3), which would limit the ability of
Massachusetts clients to be represented by
Massachusetts coungel in arbitration proceedings in
other states. Clients of Massachusetts lawyers - and
particularly clients who cannot afford to hire large
firms with multiple offices in several states - would
then be forced to incur the expense of locating and
hiring local counsel in the jurisdiction where the
arbitration is sited. See Gillers, 44 Ariz. L. Rev. at
696-97 (stating that rules against multijurisdictional
practice “work a greater constraint on law firms that
do not have branch offices in other jurisdictions”).
The ABA Model Rule therefore supports the interests of
Massachusetts residents by preserving the
Commonwealth’s attractiveness as an arbitration venue
and supporting the national trend to permit

Massachusetts clients to be represented by arbitration
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counsel of their choice, regardless of where the
arbitration is held.™

The BBA accordingly urges this Court to follow the
approach taken by the ABA Commission - adopted by 19
U.S. states (a clear majority of those that have
considered and reached a conclusion on the issue),
followed by case law in Illinois and New York, and
consistent with widespread practice abroad - by holding
that an out-of-state lawyer does not commit the
unauthorized practice of law by appearing without
locally-admitted co-counsel in a Massgachusetts
arbitration, provided the appearance is on a temporary

bagis and arises out of or is reasonably related to the

20

In these cases, the clients represented by out-
of-state coungel are not residents of Massachusetts.

In the BBA's view, the principle of freedom of
representation does not vary depending on the residency
of the client; notably, ABA Model Rule 5.5(c) (3) draws
no distinction baged on the client’'s state of
resgsidence. Indeed, it would be curious to accord less
respect to the decision of a Massachusetts resident to
retain out-of-state counsgel than to a similar decision
by a resident of another state. As discussed above,
the Commonwealth’s interest in protecting its own
citizens from incompetent or unethical representation
can be maintained by subjecting out-of-state counsel to
Magsachusetts’ disciplinary jurisdiction and by
enguring that out-of-state counsel appear only on a
temporary basis in matters reasomnably related to the
lawyer’s practice in the lawyer’s jurisdiction of
admiesion.
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lawyer’s practice in his or her jurisdiction of
admission.”
II. The Fact That A Non-Admitted Attorney Represents 2

Prevailing Party In An Arbitration Is Not Grounds

For Vacatur Of An Otherwise Valid Arbitration

Award

In the alternative, the BRBA submits that, even if
this Court were to hold that an out-of-state attorney
engages in the unauthorized practice of law by
appearing in a Massachusetts arbitration, such an
appearance is not grounds for wvacating an otherwise
valid arbitration award.

As this éourt has repeatedly stated, the grounds
for judicial interference with arbitral awards are
strictly limited. Courts will scrutinize arbitration
awards “only to determine if the arbitrator has
exceeded the scope of hig authority, or decided the
matter based on ‘fraud, arbitrary conduct, or
procedural irregularity in the hearings.'” Plymouth-
Carver Regional Sch. Dist., 407 Mass. at 1007 (guoting
Marino v. Tagaris, 395 Mass. 397, 400 (1985)). “Where
the parties have ‘received what they agreed to take,

the honest judgment of the arbitrator as to a matter

21

On November 17, 2005, the BBA submitted comments
to thisg Court’s Standing Advisory Committee on the
Rules of Professional Conduct supporting the adoption
of ABA Model Rule 5.5 in Massachusetts. The BBA’'s
submission also recommended adoption of ABA Model Rule
8.5 in Massachusetts, which makes clear that attorneys
practicing law in Massachusetts are subject to
discipline in Massachusetts.
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referred to him’ ... , the law is clear that the award
ig binding, and thus free from judicial interference,
in the abgence of fraud.” Trustees of the Boston &
Maine Corp. v. Massachusetts Bay Transp. Auth., 363
Mass. 386, 390-31 (1973) (quoting Phaneuf v. Corey, 190
Mass. 237, 247 (1904})). Any broader review would
“undermine the predictability, certainty, and
effectiveness of the arbitral forum that has been
voluntarily chosen by the parties.” Marino v. Tagaris,
395 Mass. 397, 400 (1985).

The judiclal authority to vacate an award
“Wprocured by corruption, fraud, or other undue means,”
G.L. c. 251, § 12(a) (1), must accordingly be read
narrowly. Federal courts interpreting similar language
in section 10 of the FAA, 9 U.S.C. § 10{a) (1), have
thus held that “undue means,” listed as it ig in
asgociation with “corruption” and “fraud,” requires a
showing of bad faith or intentional wisconduct by a
party.” See, e.g., PaineWebber Group, Inc. v.
Zinsmeyer Trusts Partnership, 187 F.3d 988, 991 (8th
Cir. 1999) (“Consistent with the plain meaning of fraud
and corruption, and with the limited scope of judicial
review of arbitration awards, other circuite have
uniformly construed the term undue means as requiring

proof of intentional misconduct.”); American Postal

22 . . 1 '
The association of “undue means” with corruption

and fraud 1s even clearer in the Massachusetts statute,
which refers to “corruption, fraud, or other undue
means.” G.L. c. 251, § 12(a) (1) (emphasis added).
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Workers Union, AFL--CIO v. United States Postal Serv.,
52 F.3d 359, 362 (D.C. Cir. 1995) (holding that “undue
means” is limited to conduct “equivalent in gravity to
corruption or fraud, such as a physical threat to an
arbitrator”); Shearson Hayden Stone, Inc. v. Liang, 493
F. Supp. 104, 108 (N.D. T1l. 1980) (*‘[Ulndue means’
requires some type of bad faith in the procurement of
the award.”), aff’d, 653 F.2d 310 (7th Cir. 1981).

As the BBA understands the facts of these cases,
there is no suggestion that the out-of-state attorneys
appeared in bad faith or with the intent of evading or
violating the regulation of the practice of law in
Massachusetts. Nor does their non-admitted status in
Magsachusetts appear to have had any effect on the
arbitrator’s ability to resolve the merits of the cases
honestly based on the relevant law and evidence. See
Domke on Commercial Arbitration §& 39:3, at 39-4
(stating that wvacatur for undue means “reqguires showing
that the undue means caused the award to be given”) ;
Stephen L. Hayford, Law in Disarray: Judiecial Standards
for Vacatur of Commercial Arbitration Awards, 30 Ga. L.
Rev. 731, 748 (1996) (vacatur for undue means reguires
“a nexus or material relation between the alleged
misconduct and the bagis for the arbitrator’s
decision”). Indeed, it ig difficult to imagine a
situation in which the fact that a prevailing party’s

attorney was not admitted in Massachusetts would, by
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itself, have a material effect on the ocutcome of an
arbitration.

Moreover, the policy underlying the requirement of
bar admission - protecting the public from ‘“being
adviged and represented in legal matters by incompetent
and unreliable perscns,” Lowell Bar Ass‘n, 315 Mass. at
180 -~ is not furthered by forcing the parties that
ostensibly needed protection to give up their arbitral
victories. Vacatur would serve no purpose other than
to give the parties diggatigfied with the outcome of
these arbitrations a “second bite at the apple,”
contrary to the established policy favoring the

finality of arbitration.
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CONCLUSION

For the foregoing reasons, this Court should
conclude that an attorney admitted to practice in
another United States jurisdiction, and not disbarred
or suspended, isg authorized to provide legal services
on a temporary basis in or related to an arbitration in
Massachusetts without locally-admitted co-counsel,
provided the legal services arise out of or are
reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted. In the
alternative, even if the Court were to determine that
such activity constituted the unauthorized préétice éfm
law, this Court should hold that such a conclusion is
not a basis for vacating an otherwise valid arbitration
award.

Regpectfully submitted,

<
ﬁZu%hM4Lf4f(ﬁﬁ%4l%\//Wk41
Richard A. Johnston (BBO # 253420}
Mark C. Fleming (BBO # 639358)
James S. Goldman (BBO # 648488)
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Boston, MA 02109
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Matthew C. Applebaum (BBO # 653606)
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ANNEX B: EXCERPTS FROM STATUTES AND RULES
Federal
Federal Arbitration Act, 9 U.S.C. §§8 1 et seq.:

S8ection 10. Same; vacation; grounds;
rehearing

(a) In any of the following cases the United
States court in and for the district wherein

the award was made may make an order vacating

the award upon the application of any party
to the arbitration -

1) where the award was procured by
corruption, fraud, or undue means;

Massachusetts

M.G.L. c¢. 221, § 46A. Practice of law; persons
authorized u

No individual, other than a member, in good
standing, of the bar of this commonwealth
shall practice law, or, by word, sign,
letter, advertisgsement or otherwise, hold
himself out as authorized, entitled,
competent, qualified or able to practice law;
provided, that a member of the bar, in good
standing, of any other state may appear, by
permission of the court, as attorney or
counselor, in any case pending therein, if
such other state grants like privileges to
members of the bar, in good standing, of this
commonwealth.

M.@.L. . 251, § 12. Vacation of award; grounds;
for application; rehearing; confirmation

{a) Upon application of a party, the court
shall vacate an award if:--

(1) the award was procured by corruption,
fraud or other undue means;

time



Mass. R. Prof. Conduct 5.5. Unauthorized Practice of
Law

A lawyer shall not:

(a) practice law in a jurisdiction where
doing so violates the regulation of the legal
profession in that jurisdiction; or

{(b) assist a person who is not a member of
the bar in the performance of activity that
constitutes the unauthorized practice of law.

Other States

Ariz. R. Prof. Conduct 5.5. TUnauthorized Practice of
Law

(¢} A lawyer admitted in another United States
jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide
legal services on a temporary basis in this
jurisdiction that:

(3} are in or reasonably related to a pending or
potential arbitration, mediation, or other
alternative dispute resolution proceeding in this
or another jurisdiction, if the services arise out
of or are reasonably related to the lawyexr's
practice in a jurisdiction in which the lawyer is
admitted to practice and are not servicesg for
which the forum requires pro hac vice admission

(e} Any attorney who engages in the authorized
multijurisdictional practice of law in the State
of Arizona under this rule must advise the
lawyer's client that the lawyer is not admitted
to practice in Arizona, and must obtain the
client's informed consent to such
representation.

Cal. Code Civ. Proec. tit. 9.3.

§ 1297.11: This title applies to
international commercial arbitration and
conciliation, gubject to any agreement which
igs in force between the United States and any
other state or states.



§ 1297.351: The parties may appear in person
or be represented or assisted by any person
of their choice. A person assisting oxr
representing a party need not be a member of
the legal profession or licensed to practice
law in California.

Conn. Gen. Stat. § 51-88. Practice of law by persons
not attorneys.

(d) The provisions of this section shall not
be construed as prohibiting ... (3) any
person from acting as an agent or
repregsentative for a party in an
international arbitration, as defined in
subsection (3) of section 50a-101;

Rule Regulating the Florida Bar 1-3.11. Appearance by
Non-Florida Lawyer in an Arbitration Proceeding in
Florida
(a) Non-Florida Lawyer Appearing in an
Arbitration Proceeding in Florida. A lawyer
currently eligible to practice law in another
United States jurisdiction or a non-United
States jurisdiction may appear in an
arbitration proceeding in this jurisdiction
if the appearance is:
(1) for a client who resides in or has
an office in the lawyer's home state; or
(2} where the appearance arises out of
or is reasonably related to the lawyer's
practice in a jurisdiction in which the
lawyer is admitted to practice; and
{(3) the appearance is not one that
regquireg pro hac vice admission.
Such lawyer shall comply with the applicable
portiong of this rule and of rule 4-5.5.

(d) General Practice Prohibited. Non-Florida
lawyers shall not be permitted to engage in a
general practice pursuant to this rule. In
all arbitration matters except international
arbitration, a lawyer who is not admitted to
practice law in this jurisdiction who files
more than 3 demands for arbitration or
regponses to arbitration in separate
arbitration proceedings in a 365-day period
shall be presumed to be engaged in a '"general
practice."



Rule Regulating the Florida Bar 4-5.5. Unlicensed
Practice of Law; Multijurisdictional Practice of Law

{(c) Authorized Temporary Practice by Lawyer
Admitted in Another United States
Jurisdiction. & lawyer admitted and
authorized to practice law in another United
States jurisdiction who has been neither
disbarred or suspended from practice in any
jurisdiction, nor disciplined or held in
contempt in Florida by reason of misconduct
committed while engaged in the practice of
law permitted pursuant to this rule, may
provide legal services on a temporary basis
in Florida that:

(3} are in or reasonably related to a
pending or potential arbitration, mediation,
or other alternative dispute resolution
proceeding in this or another jurisdiction
and the services are not services for which
the forum requires pro hac vice admission:

(A} if the servicesg are performed for a
client who resides in or has an office
in the lawyer's home state, or

(B) where the services arise out of ox

are reasonably related to the lawyer's

practice in a jurisdiction in which the
lawyer is admitted to practice;

Comment to Rule Regulating the Florida
Bar 4-5.5:

Subdivisions (c) (3) and (d) (3) permit a
lawyer admitted to practice law in another
jurisgdiction to perform services on a
temporary basis in Florida if those services
are in or reasonably related to a pending or
potential arbitration, mediation, or other
alternative dispute resgolutilon proceeding in
this or another jurisdiction, if the services
are performed for a client who resides in or
has an office in the lawyer's home state, or
if the serviceg arise out of or are
reasonably related to the lawyer's practice
in a jurigdiction in which the lawyer is
admitted to practice. The lawyer, however,
must obtain admission pro hac vice in the
cagse of a court-annexed arbitration or
mediation or otherwise if court rules or law
80 require. For the purposes of this rule, a

B-4



lawyer who is not admitted to practice law in
Florida who files more than 3 demands for
arbitration or responses to arbitration in
separate arbitration proceedings in a 365-day
period shall be presumed to be providing
legal services on a regular, not temporary,
basis; however, this presumption shall not
apply to a lawyer appearing in international
arbitrations as defined in the comment to
rule 1-3.11 (or elsewhere in these rules).

North Dakota Admission to Practice Rule 3. Pro Hac
Vice Admigsion and Registration of Nonresident
Attorneys

B. Registration. A nonresgident attorney must
register under this section if the attorney
represents a client in an altermative dispute
resolution process in this state or is
employed in North Dakota as in-house counsel
exclugively for a corporation or its
subsidiaries or affiliates, an association,
or a business whosge lawful activities are
other than the practice of law or the
provision of legal services. The attorney
must be admitted and licensed to practice law
in another state or the District of Columbia,
but not licensed in Neorth Dakota, and, except
for the time requirements in Rule 6(A}, must
be otherwise gualified for admission to the
practice of law in this state.

4. Limitation on Registration. A nonresident
attorney may provide legal services under
this rule for 5 years or until the attorney
becomes eligible for admigsion based on
practice as provided by Rule 6A, whichever is
earlier. After that time, the attorney must
apply for and be admitted to the practice of
law in North Dakota to provide any legal
gservices in this state.
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