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Interests of Amicus Curiae

The Boston Bar Association (the “BBA”) is the

‘nation’s oldest bar association, the direct successor

to the earliest bar association in Boston, founded by

‘John Adams in 176&1. The BBA's misgsion is to advance

the highest standards of excellence for the legal

‘profession, to facilitate access to Jjustice, and to

serve the community at"large. The BBA, calling on the
large pool of legal expertise of its members, serves

ag a resource for the Jjudiciary, as well as the

- legislative and executive branches of government. The

BBA's interest in this case arises from its interest
in facilitating access to and the efficient
administratién of | justice. - The regpective
jurisdiction of the Superior and District courts is s
matter. of substantial. interest to BBA members and

their clients.

Statement of Issues on Which
Amicus Briefs Were Requested

1. Does a District Court judge  have the

discretion to retain a case, in which there is no

" reasconable likelihood that the damages will be %25, 000

or less, if the defendant moves to dismiss the case?
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2. If no party oﬁjects, does the judgé have the
discretion to retain the case and, if so, in what
circumstances?

3. 'If no party objects, does the judge have the
discretion to dismiss or to transfer the case to the
Superior Court and, if so, in what circumstanﬁes?

4, What appellate review exists of a dgcision
to deny a motion. to dismiss a case that is not
consistent with the jurisdictional limits of the

Digstrict Court?

Statement of the Case

The BBA refers the Court to the statements of the

case presented by the parties to the appeal.

Statement of Facts

The BBA refers the Court to the statements of

facts presented by the parties to the appeal.

Summary of Position of Amicus Curiae
On - their face, the currént versions of the
statutes governing the Jjurisdiction of the District
and lSuperior courts proVide the District Court with
exclugive = original Jurisdiction over c¢ivil money
damageé élaims in amounts up to and including $25,000

and the Superior Court with exclusive original

- jurisdiction over civil money damages claims in excess

2
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of $25,000. However, a comparison of the 2004
legislation with the law it replaced suggests that the
Legislature viewed that threshold amount as something
less than jﬁrisdictional. The BBA bhelieves the better
answer is | that the $25,000 ﬁhreshold is
Jjurisdictional; however, if the Court finds otherwise,
it 1s imperative that it provide guidelines for

District Court . (and Superior Court) judges to apply

when exercising their discretion to retain or to

dismiss c¢laims in excess of §25,000 (or, for the
Superior Court, "less than or equal to $25,000) .

The ques;ion whether an objection by_ the-
_defendant is'material to the trial court’s decision is
critically dependent on the answer to the guestion
whether‘ the $25,000. limit is Jurisgdicticnal or not.
If the $25,000 amount 1is jufisdictional, then,
notwithstanding language in the statute, the isgue may
be raised at any time, whether the defendant objects
or not, 1f the $25,000 amount is not jurisdictional,
ﬁhen the Court should hold that the objection is
waived 1if not timely raised.

.The 2004 legislation clearly allows an immediate,
if limited, appeal for a plaintiff after dismissal of

its case. The defendant has no_comparable right for

3
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an interloctury appeal. The BBA does not believe_that
1itigants who have unsuccessfully sought dismissal of
a claim should be allowed an imﬁediate appeal of sguch
an_interlocutory order. Nonetheiess, if the £25,000
aﬁouﬁt is jurisdictional, a defendant must be allowed
_ fo raise the issue on appeal. Even if ‘“procedural”,
the matter sghould be appealable, after a ‘final
'judgment, assuming the issue properly was preserved in
the trial court.

Finally{ Chapter 212, §3, and Chapter 218, E§l19,
of the General Laws allow this Court to increase the
$25,000 threshold, if it chooses. As that threshold
has not been increased for at least.several decades,
the BBA Dbelieves that  the Court should, after
appropriate congultation and review, increase the
- monetary threshold whether it deems that threshold to
be jgrisdictional'or not.

ARGUMENT

I. THE EVOLUTION OF THE “ONE TRIALY”. SYSTEM.

The BBA assumes that the Court is familiar with
the respective Jurisdiction of the District and
Superior courts before the 2004 legislation. Hdwever,
it g useful to trace the recent history of the

statutes to understand  whether the  Legislature
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intended that a district Jjudge would have the
authority to retain a $250,000 claim, such as is at

issue in this case.

A. The “Removal/Remand” System.

Until 1996, the District and Superior courts

operated under what was loosely called the

*removal /remand” system. It is explained briefly
below,

1. Superior  Court = and District Court

Jurisdiction and procedure under the

“removal /remand” system.

Prior to several sets of amendments to Chapter
218, the firxrst in 1996 and the last in 2004 (at issue
in this appeal), “the District Courts [had] original
jurisdic;ion of all civil actions for money damages,

concurrently with the Superior Court, without limit on

either the amount of the damages sought or the amount .

.of damages which may be aﬁarded.” VAlperin & Shubow,
14 Mass. Practice, Summary of Basic Law, §3.15 at pp.
128-29 (1996). Other than in a couple of specific
District Courts, “jury trials in civil actions [were]
-not generally available.” Id. at §3.17 at p. 135. 1In
part to preserve the right to a Jjury trial, *“the
ﬁegislature . . . created a procedure that move [d]
cases back and forth between the District Court and
5
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the Superior Court.” 7d., §3.18 at p. 135.

Esseﬁtially; a plaintiff could, uﬁder most
circumstances, “commence an action in the District
Court and still preserve his right to a jury trial in
the Superior Court by claiming such a trial within
thirty days of commencement of the action or service
of a responsive pleading . . . . Id. A failure
timely to claim a jury trial was deemed to be a waiver
of such fight. Id. The jury trial could be claimed
by the plaintiff after receipt of a (presumably
unfavorable) finding on the merits of its claim by the
‘District Court. Id.

The defendant could remove the case to the
Sﬁperior Court; prior to a final determination by the
Distriét Court, 1if the claim exceeded $25,000. The
Cplaintiff similarly could remove ﬁhe case if a
counterclaim exceeded $25,000. Removal of such cases
was accomplished simply by filing an appIOpriate
-notice with thercierk of the court; an order from a
district judge was not required. Id. at . 136.

The previous. statute also had set forth a
procedure by which cases, originally commenced in the
:Superior' Court or removed to it as discussed above,
could be transferred to the District Court “3if the

6
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Superior Court determine([d] that if the plaintiff
prevails, there is no feasonable likelihood that the
recovery will exceed twenty-five thousand dollars.”
Id. at pp. 136-37. A case that had been commenced in
or removed to the Superior Court, and'whigh then was
transferred to the District Court for trial, could be
retransferred to the Superior Court by any party as of
right following the finding or decisiop by the
District Court. “Upon a retransfer of the case to the
Superior Court after trial in the Disﬁrict Court, ﬁhe
decigion of the District Court and fhe amount of any
damages assessed [were] prima faclie evidence in the
trial in the Superior Court.” Id. at p. 137.

2. Appellate rights under the “removal/remand”
' system,

Appellate rights with respect to District Court
decisions were similarly complicated. Questions of
law were presented to the Appellate Division’ of the
District Court. The appealinQ party, if dissatisfied
'Qith the Appellate Division’'s decision, was required
"to request a jury trial in the Superior Court or else
.lose both that right and any further appellate rights.

Id. at p. 136. A separate process governed appeals to
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‘the Superior Court with respect to cases that could
not have been removed to the Superior Court.

As the Mass. Practice commentators noted, “the

movement‘of a case back and forth between the Superior
Court and District Court under the removal, transfer
and retransfer, and appeals.procedures {was], ét thé
very least, somewhat cumbersome. ‘A recommendation
[was] made that those cases involving twenty-five
" thousand dollars or less be subject to a final
decision in the District Court and a single appeal.”
Id. at r. 138 {citing Bender v, Automotive
Specialties, Inc.f 407 Mass. 31, 35-36 (1990)}). Ag
this Court noted in Bender, a civil case subject to

this procedure, which by definition should not exceed

$25,000 in wvalue, “may be passed upon by as many as

thirteen judges and one jury.” 407 Mass. at 35.

B. The 1996 “Experimental” Legislation.

1. Superior Court and District Court
jurisdiction and procedure.

In 1996, the Legislature amended Chapter 218 to
provide for an experimental process applicable to the

District Courts in Norfolk and Middlesex Counties.

Section 4 of that legislation (St. 1996, <. 358)

provided that the *“district courts in Norfolk and

8
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Middlesex Counties shall have exclusive‘ original
Jurisdiction of c¢ivil actions, otherwise gsubject to
transfer, retransfer, removal and appeal . . . in
which the?e is no reasonable likelihood that recovery
by. the plaintiff will exceed twenty—five thousand
dollars or such other amount as is ordered from time

to time by the supreme judicial court.” (App. A, p.

“A-2, emphasis added.) In those same counties, “civil

actions, otherwise subject to transfer, retransfer,

"removal and appeal, . . . in which there is mno

reaspnable'likelihood that recovery by the plaintiff
will be less than or equal to twenty-five thousand
dollars or such other amount as is ordered from time
ﬁo time by the supreme judicial court shall be heard
exclusively in the superior court.” (Id., emphasis
added.).

The 1996 amendments also provided that “if it
appears to the court, . .. . from the statement of
damages by the plaintiff that there is no reasonable

likelihood that the estimated damages will be

‘consistent with the Jurisdictional 1limits of the

court, as set forth in section 4 of this act, the
judge, after receiving written responses from the

parties and after a hearing, if requested by one of

9
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the ﬁarties, may dismiss the case withoﬁt prejudice
for want of jurisdiction.” (Id., emphasis added.)?

The 1996 legislation contained lengthy provisions
providing a rigﬁt, if timely demanded, for “one trial,
with or without a jury of six, in the district court
| department.” {rd., pp. 3-6.) The legislation
provided that the district judges “presiding over a
jury of six 'Sessiﬁn - [would] have and exercise all
powers and duties which a justice sitting in the
superior court department has-and may exercise in the
trial and disposition of civil cases . . . .~ (Id.,
'pi A-5.) Other than the smallerlnumber of jurors and
‘a consequent lesser number of peremptory challenges,
thé trial waé to proceed as if held in a Superior

Court. (1d.)

2. Appellate rights.

The 1996 amendments allowed the plaintiff to
'appeal, to a singlé justice of the Appeals Court, a
aecision dismissing the case, either in the Superior
"Court or the District Court. "The decision of the
single justice of the appeals court as to dismissal

for want of jurisdiction shall be final.” (App. A, p.

' This provision was applicable to both the District
and Superior courts in the counties to which the 1996

10
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A-3.) There was no express avenue of appeal for a
defendant dissatisfied with the decision of the
District or Superior Court refusing to grant its
motion to dismiss for lack of jurisdiction. The 1996
legislation also did not provide an express right for
a plaintiff to appeal a decision not to dismiss a case |
in the District Court because a counterclaim exceeded
$25,000.. If an appéal was filed, the appellate
provisions required that “the judge who approved the
dismissal shall set forth nritten findings and reasons
justifying such dismissal; which document shall be
part of the record on appeal.” (App. A, p. A-3.)

C. Intermediate Amendments.

The Legislature made minor changes Ito "the “one
trial system” in 2000 and 2002. In the 2000
legislation, Chapter 142 of the Acts of 2000 (attached
as Appgndix B), the Legislature expanded the one trial
system aiso to include Berkshire and Essex Counties.
The Legislature.also enacted the following ptovision
with respect to summary process actions:
“Notwithstanding the Jurisdictional limitaticon of
$25,000 or snch other amount as is ordered from timé

to time by the supreme judicial court under section 4

amendments applied. 11
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[of the 1996 legislation], in Norfolk, Midaleséx,
Berkshire and Essex Counties the district courts shall
have non—extlﬁsive original jurisdiction over all
Summary process actions.” (App. B at B-2.)

Chapter 70 of the Acts of 2002 expanded the one

trial system also to include Barnstable, Berkshire,'

'Bristol, Dukes, Franklin, Hampden, Hampéhire and
Nantucket Counties; i.e., all counties except Suffolk
(the Boston Municipal Court) . (See App. C.)

D. The 2004 Legislation.

In 2004, the Legislature amended Chapter 218,
- §§19, 19a, 19B, and 19cC.2 In Section 19, the
Legislature deleted the language that had read “except
as otherwise provided in this chapter, district courts
shall have original jufisdiction concurrent with the
superior court of all civil actions in which money
damages are sought”, and substituted the following:
“"Except as otherwise provided by law, the
district court and Boston municipal court
departments shall have original jurisdiction
of civil actions for money damages. The

actions may proceed in the court only if
there is no reasonable likelihood that

2 The amendments to Sections 19 and ‘192 are the most -
relevant to this case.  To some degree, the amendments
to Section 19B, which expanded the Jjury {(of six) trial
from a handful of District Courts to all District
“Courts and the Boston Municipal Court, also is

relevant.

12
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recovery by the plaintiff will exceed
$25,000, or an amount ordered from time to
time by the supreme Jjudicial court. If
meltiple damages are allowed by law, the
amount of single damages claimed shall
control. Notwithstanding the limitation of
525,000, - or cther amount ordered by the
supreme Jjudicial court, the district courts
may proceed with actiong for money damages
in any amount in summary process actions.”

G.L. c.218, §19 (emphasis added) .®

The Jurigdictional provigions regarding the
_Superior Court also are relevanﬁ. Chapter 212, §3,
now provides that the Superior Court

'“shéll have exclusive original jurisdiction

of civil actions for the foreclosure of

mortgages, and of real and mixed actions,
except those of which the land court or

district courts have jurisdiction, of
complaints for flowing lands, and of c¢laims
against the Commonwealth. Except as

otherwise provided by law, the court shall
have original Jjurisdiction of c¢ivil actions
for money damages. The actions may proceed
in the court only if there is no reasonable
likelihood ¢that recovery by the plaintiff
will be less than or equal to §25,000 or an
amount ordered from time to time by the
supreme Jjudicial court. Where multiple
damages are allowed by law, the amount of
single damages claimed shall control.”

* The “Historical and Statutory Notes” to G.L. c.218,
§19, state that the ‘“prior” wversion read that the

District Courts  possessed “original jurigdiction
concurrent with the Superior Court.” M.G.L.A. ¢.218,
§1¢, at p. 80. The 1996 experimental legislation

contained the phrase ‘“exclusive original jurisdiction
of civil actions” of less than or equal to $25,000.
(App. A at p. A-2.) '

13
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G. L. ¢.212, 83 (emphasis added).

The same statute that amended the District Court
jurisdiction and procedures added the second and third
sentences of Section 3 of Chapter 212. Accordingly,
it would appear that the Legislature intended that the
District Court would continue to resolve claims up to
'ahd including $25,000 _and that the -Superior Court
‘would continue to resolve all civil money damage
claims in excess of that amount .

The Legislature also re-enacted the language from
former Section 5 of the 1996 amendment, guoted above,
with respect to the dismissal of cases in the District
Court, but with some potentially significant changes.

NIF it appears to the court £from the

statement of damages by the plaintiff that

there is no reasonable likelihood that the
estimated damages will be consistent with

the civil monmey damage limits of the court,

as set forth in Section 19, the judge, after

receiving written responses from the parties

and after a hearing, if requested by any

party, may dismiss the case without

prejudice for failure to comply with the
requirements of said section 19 regarding

the amount necessary for proceeding in the

district court or Boston municipal court
departments.”

G.L. c¢.218, 8192, emphasis added.
In the 1996 “experimental” version o©of the

statute, the Legislature also used the word “may” with

14
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respect to what a district judge should do in the face
of a claim that likely would not exceed $25,000. But,
the Legislature also made clear, .in 1996, that the
judge was considering a jurisdictional matter.  The
Legislature’'s use, 1in the current législation, of
différent language may suggest that it considered the
'$25,000 amount to be something other than
_jurisdictional.' |

IT. | THIS COURT SHOULD CLARIFY WHETHER THE 2004

LEGISLATION LIMITS THE TRIAL COURTS '
JURISDICTION.

. The most important issue to bhe regolved is
Whether the 2004 legislation conﬁinued the
jurisdictional divide between the. District and
Sﬁperior Courts_that both.the 1996 version of the law
and the removal/remand system (however imperfectly)
had imposed. The alternative wiew, to which the
District Court judges apparently_ SubQCribe, ig that
the Legislature substantially expanded the District
'Courﬁ’s subject matter jurisdiction by eliminating any
cap on c¢ivil money damages claims. In this wview, the
- Legislature substituted a prudential damages threshold

for the District Court and a prudential damages floor

for the Superior Court. The answers to all the

i5
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‘questions with respect to which the Court sought
“comment turn on the resolution of that issue.

A. Read Together, Chapters 212, §3, And 218,
§19, Appear To Limit The Jurisdiction Of The
District Courts, In Civil Money Damages:
Cases, To Claims Of $25,000 Or Less.

The case before the SJC appears to be a
straightforward dispute Dbetween a landlord and a
tenant for amounts remaining due under a lease, after
the tenant vacated the premises, and certain damage to
the property allegedly caused.by the defendant tenant.

. It is not, in other words, a summary process action
with respect to which the District Courts clearly haﬁe
jurisdiction without regard to the value of the claim.
The plaintiff @repared the statement,.required under
‘G.L. ©.218, §19A(a), identifying its damages as
$250,000. (RAS.’ The defendant tenant promptly moved
to dismiss on the grounds that “damage actions‘ may
'_proceed, in 'the District Court ‘only if there 1is no
reasconable Ilikelihood that recovery kﬁr the plaintiff
will exceed $25,000." (RAG; emphasis in original.)
Accordingly, this case squarely presents the critical

igssue for review.

1. The predecessor statute clearly was
jurisdictional.

16
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The 1996 version of the legislétion clearly was
both written to be jurisdictional and was construed as
such by the courts. The language_of section 4 of the
1996 statute expressly referred to “jurisdiction”, and

-the language of the section addressiﬁg a dismissal
rexpressly stéted dismissal was premised on a “want of
.jurisdiction”.

The case law applying the 1996 wversion of the law
also uniformly interpreted the .$25,000 amount to be
juriédictional. Sea, e.g., RaVﬂikar v. Bogojavlensky,
438 Mass. 627, 617 n.l {(2003) (“St. 1996, c.358, §4,
vests exclusive jurisdiction over civil actions with
no reasonable likélihood of recovery 1in excess of.
$25,000 iﬁ the District Court”); ROPT Limited
Partnership v. Katin, 431 Mass. 601, 603-604 & 605
'n.10 (2000) (“Because St. 1996, c.358, §4 expressly
uses the word jurisdiction, wé reject the plaintiff’s
suggestion that it should be read as a wvenue statute
rather than as a Jurisdictional statute”); Bussell v.
Putnam Furniture Outlets; 58 Mass. App. Ct. 914, 914
(2003) ("The statute vestsg exclusive jurisdiction”
based on whether claim is greater than, or leéser than
or-equal to, $25,000); Public Works Supply Co., Inc.

v. Kevton Corp., 2004 Mass. App. Div. LEXIS 57 (2004)

17 .,
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($25,000 1is jurisdictional); Foley Realty Group, Inc.
v. Estate of Antone, 2004 Mass. App. Div. LEXIS 24 .

(2004) (The 1996 ‘“statute split civil ~Jurisdiction

between ‘ District and Superior Courts....This
demarcation is jurisdictional”) {(emphasis in
original}; Grant v. Leasecomm Corp., 2001 Mass. Super.
.LEXIS 599 -(2001) (Lauriat, J.; “The plain language of
- the statute_is clear....There are no exceptions stated
in the statute”); Mitchell v. Kucmas, 2001 Mass.

Super. LEXIS 257 (2001) {(Agnes, J.; jurisdictional).

2. . The Legislature changed the statute in 2004,
- but to what end simply is not clear.

On the face of it, G.L. <¢.218, §19, appears to
:. provide the District Courts with jurisdiction only of

'clainm up to and including §25,000, .notwithstanding
the use of the word “shall” in the first sentence and
the word “may” in the second sentence.. Section 3 of
Chéptex 212 similarly seems to provide the Superior
Court with jurisdiction only of claims‘ that exceed
$25,000; again, notwithstanding the use of the word
.“shall” in the first sentence and the word ‘may” in

the second sentence.® The use of the word “only” in

* The word “shall” undoubtedly implies a stronger
directive than does the word “may.” However, the
dictionary defines “may” both to mean “to be allowed

18
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the following language, contained in each section,
that “the actions may proceed in the court only if
there is neo reasonable 1ikelihood”, reads as a
limitation on judicial power, not as the allowance of
judicial discretion.
Also, the last sentence of G.L. <¢.218, §19,
states that “Notwithstanding the limitation of $25,000
the &istrict courts may proceed with actions for
money damages 1in any amount in summary process
actions.” (Emphasis added.) This suggests that
jurisdiction exists without regard to the amount of
the claim in a summary process action but that
jurisdiction is limited by the amount of the claim in
é ¢ivil money damages caée. The relevanﬁ provisions
for both the District and Superior courts alse are
contained iﬁ sections headed “Civil Jurisdiction” and
"Exclusive Original Jurisdiction”,-respectively.
‘The permissiﬁe language of G.L. c¢.218, 8§1%A, on
which the appellént {and, as explained below, the

‘Chief Justice of the District Courts) has focused

(“*the judge .. may dismiss the case  without
prejudice”), muddies the water comnsiderably. However,
or permitted to” and “to be obliged: MUST.” Webster
II, New Riverside University Dictionary, p. 734

19
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the above language also existed in the 1996 version of
the law. (See App. A at A-2 (8§85, 92).) As the 1996
law uniformly was interpreted as jurisdictional, this
use of the_ word ‘may” did not, in fact, afford a
District Court judge the discretion to retain a case
in which the claim exceeded $25,000.

However, the changes to the other language of
that sentence ({(in what 1s now Section 19A(b} of
| Chapter 218) might suggest that the District Court
judge was to exercise his discretion in connection
with deciding whether to dismiss a claim that exceeds-
$25,000. The iegislature changed the stated effect of
a judge;s decision, in granting such a motion, from_a
dismissal “for waht of Jjurisdiction” to a dismissal
.“for failure to comply with the requirements of said
seqtion 19 regarding the amount necessary for
proceeding in the district court or Boston municipal
court.” G.L. c.218, §19A(Db).

Section 3A of Chapter 212 similarly states that a
‘Superior Court judge cqnsidering the same kind of
motion *may dismiss the case without prejudice for
faiilure to comply with the requifements of said

. section 3 regarding the, amount necessary for

(1984) .

20
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proceeding in the superior court.” Both the District
Court and Superior Court statutes also state that “the
procedure provided herein for dismissal of an action
for violation of the reguirements necessary to proceed
in the [district or su?erior] court under section [19A
or 3, respectively] shall berthe exclusive method by
which the dismissal may be ordered.” G.L. ¢.212, §3,
& . C.218, §19A(b). The use of words such as
vnecessary” and “requirements” suggests that whatever
it is a District Court (or a Superior Court) ijudge is
supposed to consider in deciding a motion to dismiss
goes to the heart of his ‘or her power even to
entertain the case.

Confusingly, the next sentence in each section

‘suggests otherwise: “Wiolation of the requirements

for proceeding in the [district or superior] court

- shall not deprive the court of jurisdiction and shall

not be grounds for any post-judgment relief in any
case.” G.L. c¢.212, 7§3A & ¢.218, §19A(b). How a

“violation” of the “requirements necessary to proceed”

'ig not a jurisdictional matter is not explained.

Addihg further confusion is the provision dealing
with appeals of a trial court’s decision granting a

decision to dismiss., See G.L. c¢.212, §3A(c) & c. 218,
21 |
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§19A(c}) . These do not state whether the Single
Justice of the Appeals Court is addressing a matter of
law or an exercise of the trial court‘’s discretion.

3. Cases and commentators reach different
conclusions on the question of jurisdiction.

.We have found only a few cases addressing the
2004 legislation.. The samé Superior Court justice who
decided the Mitchell v. Kucimas case, supra, construing
rthe 1996 law as jurisdictional, in 2006 also construed
thé 2004 1legislation as being jurisdictional. See
Medina v. Sawyer, et al., 2006 Mass. Super. LEXIS 188
at 2 (2006) .> A different Supericr Court jusfice, in a
more recent case, denied a motion to disﬁiss, finding
that “the allegation [concerning the plaintiff’'s loss]
 c1ear1y meets the jurisdictional requirements of G.L.
c.212, §3. Accordingly, the defendants are not

entitled to dismissal based on lack of subject matter

jurisdiction.” Feldman v. Aspen Technology, Inc.,
2007 Mass. Super. LEXIS 118 at {2007) {Garsh,
J.) .

By contrast, the Appellate Division, in dicta,

noted that “Under the current statute, the Superior

5 Given the context of that decision - the dismissal
of a complaint filed by a serial plaintiff who

22
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Court may, but is not required to, dismiss a case if

the expected damages are less than $25,000. G.L.
c.212, §3A .... " Velardi v. Givens, 2005 Mass. App.

Div. LEXIS 57 (2005). The BAppellate Division relied
on subsection (b) of Section 32, which contains the
same permissive language (“may disﬁiss”) found in
Chapter 218, §1384(b). As.noted above, however, this
permissive language existed, with respect to the
District Court, in the i996 version of the statute.
Sourcesl oﬁher than case law reflect confusion
whether the 2004 statute is jurisdictional or
“procedural”.' Suffolk Law School Professor Maré
Perlin and former District Court Deputy Administrator
John Connoxrs conclude that “Cases governed by the
.statewide one trial. system,‘ i.e., money damages
actions commenced on or after August 31, 2004, azxe
governed by a ‘'procedural amount’ rather than a
‘Jurisdictional amouﬁt.’” - Perlin & Connors, Handbook
of Civil Procedure in the Massachusetts District
Court, §7.35A at p.87 (3*% E4., 2007 Supp.). Different
volumes of the popular Mass. Practice series appear to'

take divergent views. Compare 14 Mass. Practice,

cﬁrrently is an involuntary guest of the Commonwealth
— the relevant issues likely were not fully explored.
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Summary of Basic Law, §883.14 & 3.15 at pp.24-25 {(Supp.
2005) (suggesting $25,000 amount is Jjurisdictional};
with 43 Mass. Practice, Trial Practice, §2.6 at pp.21l-
22 (2005) (“*Under the statute, $25,000 is no 1longer
jurigdictional”}.

Indeed, the Trial Court website is inconsgistent
about this issue, On the one hand; the “jurisdiction”
web page for the District Courts states that “In civil
matters, District Court Jjudges ... determine with
.finality any matter in which the 1likelihood of
recovery does not e#ceed $25,000.” (App. ___.) The
.comparable page for . the Superior Court similarly
' states “The Superior Court has original Jjurisdiction
in civil actions over §$25,000.~ (App. ___ .) However,
the séme website contains a link to an analysis of the
2004.legislation, prepared by the Chief Justice of the
District Court, which concludes the $25,000 amount is
merely.procedural. {See RA 27, T4-5.)

4. The District Courts’ View.

"'The Chief Justice issued -her analysis to the
District Court judges and clerks in August 2004. {The
analysis’and covering memorandum are reproduced at RA
22-45.) We ‘assume that the District Court judges

follow the general views expressed in that memorandum.

24

D # 5288%5v01/5112-1/.08.21.2007




The Chief Justice’s covering memorandum noted
that the 2004 legislation and the prior elimination of
the c¢riminal trial de novo system “mark historic
points in the evolution of the District Court into a
court of final Jjurisdiction . . . .* {RA 22.) The
analysis of the law itself concludes as follows:

“the most important change in the One Trial

System under the new law is the elimination

of the ‘jurisdictional amount.’ That isg,

there no longer is a jurisdictional divide

under the One 7Trial System between money
damages casesg that could be heard only in

the Superior Court and those that must be

heard in the District Court. . . . Under the

new law, the same dividing 1line [$25,000]

applies, but it is ‘procedural’ rather than

- Jurisdictional: Money damage actions ‘may
proceed 1in the [District Court] only if

there isg no reasonable 1likelihood that
recovery by the plaintiff will exceed

$25,000.""
{RA 28, emphasis in original.)

That same memorandum ‘also notes that “The law
provides no criteria to guide the judge’s discretion
regarding dismissal - that is; whether the Jjudge
should dismisa the case 1f the defendant succeeds in
showing, based on the Statement bf Damagegs, that there
is a reasonable likelihood .that recovery by the
plaintiff will exceed $25,000." (Ra 30.) Thus, the
District Court judges are on record and, we believe,

have as a matter of practice been following, the view
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that the | Legislature expressly removed any
jurisdictional constraints on their ability to hear
.civil money damage cases. Instead,_the Legislature,
in this wview, 'simply authorized the District Court
- Judges to dismiss cases exceeding $25,000, in their
.discretion, without providing any standards to be uséd
in exercising that discrétion.

Under the C.hi.ef Justice’s interpretation of the
District Court statute, Diétrict_Court judges have the
discretion to tonsider and to decide any money damage
case exceeding %25, 000, notwithstanding the language
.0of Chapter 218, Section 19, that “the actions may
proceed in the [district] courts only if there 1is no
reasonable likelihood that recovery by the plaintiff
_will  exceed $25,000 . . . .~ - By that same logic,
however, the Superior Court also would be entitled to
exercige HJurisgdicticon over é case that 'ﬁas not
reasonably likely to result in a recovery less than
$25,000, since the séme “may proceed; language is now
contained in the Superior Court’s jurisdictional
statute. See G.L. ¢.212, §3.

Ag discussed above, purely from.the face of those
provisions, it does not seem likely .that the

Legislature would have retained the $25,000 “dividiﬁg
: ”e .
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line” without intending it to mean something
jdrisdictional, such that the Superier Courts would
handle the larger and presumably more complex civil
damages cases and the_District Courts would handle the
smaller and presumably less complicated civil.damage

cases.

However, the District Judges’ interpretation of

'the-changes to the language of Chapter 218 (e.g., from

dismissal “for want of jurisdiction” to dismissal “for
failure to comply with the requirements of said
Section 19 regarding the amount necessary for-
proceeding”) ie supported by the marginal notes
inserted into the “Act Establishing a One Trial System
for Civil Cases,” Statute 2004, c. 252. (RA 46-59.)°
The marginal notes purport to summarize the wvarious
sections of the Seseion law. On the one hand, the

notes state that “Money damages actions to proceed in

Superior Court only if any recover likely to be over

$25,000," and, with respect to the District Court,

“except in summary process actions, money damages

actions to proceed in District Court only if any

recovery likely to be $25,000 or less.” (RA- 46, 47-
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48.) On the other hand, the notes incliude the
following phrase, with respect to both the Superior
Court and District Court: *$25,000 procedural émount
is non-jurisdictional.” (RA 47-48.)

B. The Better, But By-No Means Compelling, View

Is That the $25,000 Dividing ILine Remains
Jurisdictional.

Ag discussed above, it is a fair argument that
the Legislaﬁure intended to provide the District
Coﬁrts and the Superior Courts with concurrent general
.jurisdiétion over all civil money damage claims,
éubject only to some exceedingly vague right of a
party dissatisfied with its opponent’s choice of court
_td argue -why tﬁe case ought not to proceed in that
court. | This interpretatioﬁ would result 1in a’
significant number of substantial money damages cases,
such as the case before the Court, being tried before
District Judges, with juries of six rather than
twelve,_and subject to the differenﬁ appellate rights

afforded litigants in the District Court.’

°® The copy of the session law available on the
Commonwealth’s website (attached hereto as Appendix D)
does not contain these marginal notes.

’ In the 2004 amendments, the Legislature also changed
the appellate procedure from District Court actions.
The District Court Appellate Division will now hear
appeals from decisions by juries of sgix as well as by
District Court judges acting without a jury. The
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An alternative view is that the statutes did in
féct establish a firm jurisdictional threshold of
$25,000 {or such other amount as this Court may
detefmine) and the Legislature simply should have used
the Words *shall proceed” rather than the words “may
proceed” in Chapter 212 and Chapter 218. This
interpretation would diﬁest the District Courts of
jurisdiction over a minority of «cases that they

“presently handle; fewer, if this Court were to
.'determine that the Jjurisgdictional limit should be

increased a significant amount.?

Legislature maintained the appellate path through the
District Court Appellate Division and only then to the
. Appeals Court.

® To put the numbers into context, the Trial Court’s
website provides case load statistics for the District
Courts, the Boston Municipal Court, and the Superior
Courts. In fiscal year 2006, 58,210 ‘“regular civil
cases” were filed in the District Courts, out of
788,138 total filings, or 7.4% of the total filings.
{App. .) Regular civil cases were 24% of the
total c¢ivil filings. (Id.) The Boston Municipal
Court statistics are a bit more difficult to
interpret, but appear to show that “regular civil”
claims are a higher percentage of that court’s
business. (App. ___ .) The Superior Courts, in fiscal
vear 2006, opened 23,364 civil <cases and 5,534
criminal cases, (App. )

There is no way to tell, from these statistics, how
many of the “regular «c¢ivil cases” in the District
Courts or the BMC exceeded $25,000. These statistics
also, of course, do not show how many of the civil
cases commenced in the Superior Court would have been
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D. A Defendant’s Failure to Object Does Not Change
The Underlylng Question.

The defendant/appellant in the-Sperouﬁes case has
raiged a number of arguments why the District Court’'s
jurigdictional statute cannot be  interpreted as
something less than jurisdictional. It has attempted
~to rationalize the seeming Jjurisdictional mandate of
Section .19, with the “procedural” {and perhaps
discretionary) dismissal language of Sectionr 1984, by.
arguing that if the parties do not promptly object to-
District Court jurisdiction, then both sides should be
deemed to have waived the issue. waever, .and
“assuming that Section 19 limits the District Court's
jurisdictidn of civil money cases only up to $25,000,
the appellant argues that the Digtrict Court must
disﬁiss the matter if the defendant requests it to do.

s0.’

litigated in the DlStIlCt Courts if the right to do SO
had keen clear.

° As the appellant points out, a plaintiff makes a
choice by filing the case in the District Court,
Presumably, under the appellant’s logic, if a
defendant in the District Court filed a counterclaim
that exceeded $25,000, the plaintiff/counterclaim
defendant then would be able to move to dismiss the
counterclaim. If it did not, it presumably would also
have been deemed to have consented to District Court
jurisdiction w1th respect to that counterclaim.

30

D # 528895v01/5112-1/ 08.21.2007




In this respect, the appellant seems to analogize
to the approach taken with personal Jurisdiction
issues; 1f not timely assertéd, the defense of lack of
personal Jjurisdiction generally is deemed waived.
However, the issue 1is subject matter jurisdiction;
which typically is not waived bi/’ a failure to object
and may be raised at any time. See, e.g., Harris_v.
Sannella, 400 Mass. 392, 395. {1987); Janson v.
:Daniels, 57 -Mass. App. Ct. 811, 820 n.18 (2003).
'Accordingly,‘ whether or not é defendant objects 1is
irrelevaﬁt it the - 525,000 limitation is

jurisdictional.?®

E. _Certainty And, Probably, Efficiency Would Be
Enhanced By Treating The $25,000 Amount As
Jurisdictional.

There is no escaping the fact that in drafting
the 2004 Iegislation, the Legislature seemed to have
wanted to change gomething in the procedures in effect
under the 19%6 law énd the prior removél/reﬁand

system. The way in which the Legislature chose to

' A different way to approach the issue would be to
view the 525,000 threshold similarly to the §75,000
amount-in-controversy requirement of federal court
diversgity Jjurisdiction. That is- - a requirement of
subject matter jurisdiction. However, the mere fact a
plaintiff fails to recover anything or recovers some
amount less than $75,000 typically does not result in
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amend  the statute certainly could support a
determination that the §25,000 limitation is not a

guestion of subject matter jurisdiction and, instead,

is a matter of judicial discretion. The same
language, however, could lead to the opposite
conclusion.

The BBA believes that, on balance-, the Court
should interpret the conflicting language of Chapters
- 212, §3, and 218, §19, as mandating dismissal, in the
District Court, of any claim that does not seem
reasonably likely to be egqual to or less than $25,000
ahd, in the Superior Court, of any claim that does not
seem reasonably likely to exceed $25,000. The BBA
élso believes that the $25,000 amount, which has not
been increased at least for a number of decades,
should be increased to a more realistic amount,
regardless of  whether the 525,000 is seen  as -
jurisdictional or not. There is a géod argument that
a more bright%line test for jurisdiction would enhance
the more orderly and speedy resolution of cases and

thus reduce the overall impact on the trial courts’

an after-the-fact determination that the court had no
subject matter jurisdiction in the first place. '
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resources and on the legal fees incurred by the
parties.

The case befbre the Court is a classic example of
the delays and added expense. that océur when
jurisdictional 1lines are not clear; indeed, it is
likely this «case, which clearly could have been
commenced in the Superior Court, would be well on its
way to a trial if not tried by now. Whilé there are
always situations that beg fof a just solution and the
BBA is sympathetic to the concerns of the District
Court 7judges that they be permitted to resolve finally
civil money damages cases without regard to their
dollar wvalue, the Legislature has chosen to create two .
. separate courts of general trial jurisdiction. Absent
a complete merger of these two trial departments, some
line‘drawing with respect to their shared jurisdiction
is inevitable. Drawing that line at a particular
dollar amount, while arbitrary, is not i1llogical.

If this court deﬁermines that the $25,000 amount
is Jjurisdictional, then the BBA believes that,
notwithstanding some language in the statutes for both
the District and Superior Courts, the issue can be
ralsed at any time, including by the Court on appeal.

The issue is subject = matter, not personal
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jurisdiction. Settled case law establishes that kind
‘of jurisdictional issue can be contested at any time,
even 1f not raised; in an affirmative defense or by
bretrial motion in the triél court.

Given the_ineviﬁable uncertainty at the beginning
of a case.of_the amount of many kinds of money.damage
claims, the Court could adopt the view, generally
expressed in footnote ten above, of the federal coﬁrts

~with respect to the amount~in4controversy requirement

for diversity jurigdiction. The amount in controversy
is generally determined at the time the complaint is
filed in federal court. See .15 Moore’s Federal
‘Practice, §102.104[1] at p.102-167 (3d. Ed. 2001).
“"The mere fact that the plaintiff ﬁltimately recovers
a sum. less than the jurisdictibnal amount will not
divest.the court of FJurisdiction.?” Id., §102.104[2]
.at p.102-168.

Even this seeming bright 1line test, of -course,
generates many disputés. For example, the federal
gourts generaily “distinguish([] between subseguent

events that change the amount 1in controversy and

subsequent revelations that show, in fact, that the —

required amount was or was not 1in controversy at the

commencement suit.” - Id. at p:102-169,. A “subsequent
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revelation” means that the Court would dismiss the
case, for lack of subject matter jurisdiction, ab

initio. Id. Although with respect to the District

and Superior courts these coricepts would need to be

applied with respect to claims over a particular

. amount as well as under a particular amount, it does

seem possible to apply them in a fashion similar to
the way in which they are applied in the. federal

courts.

F. At Minimum, This Court Should Delineate
Factors To Be Used By Trial Judges In
Exercising Any Discretion They Might Have.

If, by contrast, this Court concludes that the

changes between the 1996 and 2004 legislation have the

effect that some commentators and the District Court
judges believe, then it is imperative that the Court
identify, as specifically as possible, factors for

District Court and Superior Court judges to apply when

. deciding how to exercise their discretion to retain or

dismiss claims above or below the.$25,000 threshold.

The BBA would suggest that this Court establish a

presumption that claims in excess of $25,000 and filed

in the Digtrict Court, and claims 'of $25,000 or less
and filed in the Superior Court, should be dismissed.

Nothing on the face of the statute seems to prohibit
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thig Court from creating a common law rule putting tha
burden on the party making the initial choice of court
to justify its decision. That burden is consistent
with the way in which the burden is placed with
tespect to peéersonal and subject matter Jurisdiction
issues generally.

There are few material differences in the rules
of civil procedure applicable to the District Courts
versus the Superior Courts, and the District Court
Jjudges have almost as many years on the bench, on
a&erage, as the Superior Court :;‘uc:'iges..l1 The BBA does
not view the availability of six person Juries
fundamentally to reduce the predictability or fairness
| of c¢ivil jury trials in District Court. Nonetheless,
the Sttperior Courts have, historically, handled the
more complex c¢ivil cases, and cases ¢generally are
'rlitigated moré intengely when more money is at stake.

Accordingly; the BBA recommends that the Court
instruct the District Court judges that the following
factors, at least, should be weighed in considering a

motion to dismiss a case that does not meet the

' Based on information in the 2007 edition of The

Legal Pages Dbiographies of Massachusetts judges,
Superior -Court judges have, on average, 13.5 years on
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$25,000 threshold: how much in excess of $25,000 is
the amount in controversy7 iz a complicated set of
facts or 'legal theories ét iggue; isg there a géod
likelihood that significant numbers of motions
(whether discovery or dispositive) will be filed;
would the trial be lengthy; would a bench trial
require extensite findings of fact} how ruch
discovery, including depositions, ' would be needed;
will third-parties likely become involved.'? None of
these factors will draw bright lines for District and
Superior Court judges or for counsel contemplating in
which court to commence é case or whether to seek
dismissal of a case filed against them. But without
articulation of factors such as these, there will be
very few standards for any of the participants té
apply or consid@r.

The question of appellate rights 1is quite -
.troﬁbling, perhaps under either interpretation of the
statute. Clearly, under the 1996 experimental

provisions, a defendant in the Distridt Court who

the bench. Digtrict Court judges have, on average,

11.75 years on the bench.
12 Superior Court judges could consider these same

- factors in deciding whether to dismiss the (presumably
rare) case where a clalm does not appear likely to
exceed $25,000.
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faced a claim in excess of $25,000 was able to appeal
that decision after a final judgment, all the way up
tq this Court, Indeed, the courts were required to
raise the issue themselvés. See, e.g., Perlin &
Connors, supra, §7.36A at p.9Q.

But, the language of Chapter 212, §3A(b), and the
~identical - language of Chapter 218, §19A(b), to the
éffect that “violatiqn of the requirements for
proceeding” shall not be grounds for any post-judgment
relief in any case”, is quite troubling if interpreted
iiterélly. Perliin & Connors conclude that this
language does, in fact, mean that “if a defendant‘
moves for dismissal based on plaintiff’s failure to
meet the procedural amount test, the court’s denial of
_that motion does not appear to be sﬁbject te any
.interlocutory or post-judgment appeal.” Id. at p.9%1.
Ih theory, then, .a defendant in the District Court
could be faced with a complicated multi-million dollar
claim, of the type ' that the District  Courts
historically have not handled, could be subject to the
generally speedier trial path for such a case, and
- could have the issue tried before a judge with little
experience in those kinds of claims and before a jury

of six, all with no way to challenge on appeal the
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propriety of the decision to maintain the case in the

District Court.!’
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** While in concept the same issues exist, only in
reverse, with respect to a Superior Court Judge's
decision to retain a case that was  not 1likely to
exceed $25,000 in wvalue, they are not likely to be as
gerious., ' :
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