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INTEREST OF THE AMICUS CURIAE

The Boston Bar Association (BBA) traces its

origins to meetings convened by John Adams in 1761,

distinguishing it as the oldest bar association in the

United States. The BBA works to advance the highest

standards of excellence for the legal profession, to

facilitate access to justice, and to serve the

community at large. From its beginning, the BBA and

yt- mn'~~'7 arc ha fro nl ~~ro( ~~71 ?r-F i '~jo r~l oc ; n ~\ tr rr,m o~''~ +- ~''~ ~-1
V~ 11L~1~~~VLU 111..1. V 1..11(...1 V l..\A C..1. li 1.~1 V V LUL~J 111 ~L/ V ~1111LG ~.lj l... ~11LA

1 1

public service and have participated in legal and

policy discussions and debates. Many of the BBA's

members practice in the trial courts of the

Commonwealth, and the BBA has an interest in the

proper functioning of the Massachusetts courts and in

the just and correct interpretation of the power of

Massachusetts trial courts to sanction attorneys who

practice before them.

This case concerns the power of the Superior

Court to sanction lawyers in the exercise of its

inherent authority for conduct that did not violate a

court order and which took place outside the purview

of the court. It involves the intersection between

this Court's exclusive jurisdiction over attorney

discipline and a trial court's `inherent power to do

- 1 -



whatever may be done under the general principles of

jurisprudence to insure to the citizen a fair trial. .

. ." Beit v. Probate & Family Court Dept., 385 Mass.

854, 859 (1982) .

The BBA believes that this Court should

c~i ~i Cuia ~c ci ~i~ci~' t ui..~ L1'td ~ S Lr'1KC~S ~ '1Ja 1aI1C2 1~E'LWE'.E'I7

a trial court's power to sanction attorney misconduct,

the CoznmonweaJ_th' s well-established system of attorney

discipline, ~ ~d the iiyilts of ~c~4~y2iS W11O l~ ' g~"' i ~ 1 ~. ~ 2 1 i7

the courts of the Commonwealth.

ISSUES DISCUSSED

1. Whether, and in what circumstances, the

Superior Court can sanction an attorney for violating

an ~~assumption of confidentiality" in connection with

an emerging global settlement where there was no court

order of confidentiality or enforceable

confidentiality agreement.

2. Whether the Superior Court was required to

hold an evidentiary hearing prior to assessing

sanctions against an attorney for conduct that

occurred outside the presence of the court and was not

a violation of a court order.

The BBA takes no position on any other issue

raised in this case.

- 2 -



STATEMENT OF THE CASE

This case is before this Court on appeal of an

order of the Superior Court (Macdonald, J.) entered on

April 19, 2011 and amended August 9, 2011 (the

"Sanctions Order"). The Sanctions Order, as amended,

granted in part and denied in part certain parties'

motions for sanctions and other relief against Richard

Goren, Esq. (~~Attorney Goren") , counsel for plaintiff

Chem T,PP ~'n . ~ ̀ ~C~`1PT?~ Z:2~~~ ~ `I'r2 COiir-t- yran-i~n~l

Attorney Goren's application for direct appellate

review on December 10, 2014 and solicited amicus

briefs on December 29, 2014.

STATEMENT OF THE FACTS

The consolidated cases before the Superior Court

arose out of the attempted sale of a Boston-based

Asian supermarket chain, Super 88. ADDl.l The

plaintiffs included: (1) vendors (referred to as

`Trade Creditors"); (2) former employees asserting

wage claims ( the ~~Workers") ; and ( 3 ) aggrieved

1 "ADD" refers to the Addendum to the Brief of

Appellant Richard Goren filed with the Supreme

Judicial Court. Because the BBA takes no position on

the factual disputes in the underlying matter, the

relevant facts recited here are taken primarily from

the Sanctions Order. Where necessary, additional

citation is to the record appendix, using the prefix
., A.,

- 3 -



attempted purchasers of certain stores (the ~~Asset

Purchasers") ADDl. Attorney Goren's client, Cheng

Lee, was one of the Trade Creditors. Id.

In December 2010, the parties appeared for a

Rule 16 conference but engaged instead in substantive

S~l.L1C1LL~ilL Ci15c;u5S1UY1S 1-jiJrJG After several I10UZ'S,

the parties reported to the Superior Court that ~~a

potential framework for settlement had been reached "

iu. l.~'~Ii1J`~'e~ ic~u~st~c~ -, ~• 
+-; ,-,,,-, -F +-i-1.. D l 1 ra ~..~i1~~.livailCc Gi ~.i c i~ui~ LO

conference and motions hearing to finalize the

settlement. ADD2.

The parties next appeared on March 18, 2011.

ADD2. Counsel informed the court that the settlement

had ~~foundered." ADD2. The stated reason was that

Attorney Goren had sent written solicitations to Super

88's other trade creditors, at least some of whom were

also plaintiffs in the case, informing them that he

had obtained a settlement for his unnamed client of

100 cents on the dollar, and inviting them to contact

him if they were interested in his services. ADD2-3.

According to the court:

Because certain of the Trade Creditors had
earlier agreed to compromise their claims as part
of the settlement structure, the Goren-induced
prospect of a better deal caused some to rescind
their agreement to settle.

- 4 -



ADDS .

Counsel for other parties urged sanctions against

Attorney Goren; the court ordered Attorney Goren to

explain his conduct and gave a deadline for any

sanctions motions. ADDS. Many of the parties filed

such motions, without supporting affidavits or other

evidence. On the morning of the hearing, Super 88

submitted an affidavit from Michael T. Sheehan, the

president of some of the Super 88 entities ("Sheehan

Affidavit"). A621-23.

The court held a hearing on the sanctions motions

on April 8, 2011. A555-605. The court heard argument

from counsel but took no evidence or testimony, other

than previously filed affidavits of Attorney Goren and

the Sheehan Affidavit. Id.

The court found that it had the inherent power to

sanction an attorney who "delays the adjudication of

legitimate claims and defenses, unnecessarily

increases clients' litigation expenses, and squanders

judicial resources." ADDS. The court found delay

where it had ~~placed on hold its earlier effort to

move the consolidated cases to prompt trial on

counsel's representation in December, joined by Goren,

- 5 -



that they had agreed on a settlement framework but

that time was needed to finalize it." ADD4. The

court said it had ~~relied on the good faith of all

counsel, as officers of the Court, in representing to

the Court that they were engaged diligently in the

y1VUd..L ~Cl- 1.1~1Ll~illr ~iiGL~. 1U.

The court concluded that Goren violated the Rules

of Professional_ Conduct, namely, Rule 4 a ~, as amendedf

~.~i~ i~aSS. 1JVJ ~2vv2 j ~ wrii..Cii. ~.i ~ii1~J1i~.S Cvi7'u'CiuiilCa~iGi1S

with persons represented by counsel; Preamble 2, which ,

requires attorneys to have honest dealings with

others; and Rule 3.3, 426 Mass. 1383 (1998), which

requires candor towards the tribunal. ADD5. The

court also held that Goren violated the "assumption of

confidentiality," which was "central to the prospect

of achieving settlement." ADDS. The court premised

the assumed duty of confidentiality on the parties'

supposed knowledge of: (i) potential additional

claimants; (ii) a finite amount of money; and

(iii) the risk that if such claimants learned of the

settlement ~~a bankruptcy petition could be triggered

that would have left all the plaintiffs without a

practical remedy." ADD4-5.

- 6 -



On those grounds, the court ordered Attorney

Goren and his client to reimburse "all parties in the

consolidated cases their necessary and reasonable

attorneys~~~ fees and expenses incurred from December

10, 2010 through April 8, 2011 in connection with the

effort to settle the litigation." ADD5-6.

After a second hearing on July 28, 2011, the

court amended its Sanctions Order to the extent it

1P.1~OSF?~ ?T?OnPi~ar~~ ~an~-t,--i ~n~ ayalr1~-t~ rhPn~ T,rvP~ ~Ut

ordered Attorney Goren to pay $239,928.40 in

attorneys' fees, plus interest. ADD12, 16.

ARGUMENT

I. THE COURT SHOULD CLARIFY THE SCOPE OF A

SUPERIOR COURT'S INHERENT AUTHORITY TO

SANCTION AN ATTORNEY F.OR OUT-OF-COURT

CONDUCT NOT IN VIOLATION OF A COURT ORDER.

"Because inherent powers are shielded from direct

democratic controls, they must be exercised with

restraint and discretion." Roadway Exp. v. Piper, 447

U.S. 752, 764 (1980} .2 ~~In this day and age,

sanctions are a badge of reprobation that can haunt an

attorney throughout his or her career. They can have

2 A federal court's inherent powers, like those of

the Commonwealth' s trial courts, are those ~~necessary

to the exercise of all others." Roadway, 447 U.S. at

764.

- ~ -



ramifications that go far beyond a particular case."

In re Plaza-Martinez, 747 F.3d 10, 14 (lst Cir. 2014).

In addition, "[d]ue process requires that attorneys,

like anyone else, not be subject to laws and rules of

potential random application or unclear meaning." In

is ~~iiSC1Ni1T-'i''c v.~ t~tLGiil~~i~ ~~tG iiaSS. b~V~ bb`~ ~2UU~) .

The BBA respectfully submits that an attorney

cannot be sanctioned for violating an ~~assumption of

c~n~i~~nt~alit~" b~ ~is~les~ng the existence cf ar~

emerging global settlement to non-parties, where there

was no confidentiality order or evidence in the record

of a confidentiality agreement. Rather, a sanction

based on a trial court's inherent authority, for out-

of-court conduct that did not violate a court order,

must be based on express findings that (1) the

conduct concerned the case in controversy; (2) the

conduct prejudiced the administration of justice; and

(3) the attorney acted in bad faith.3

A. There Is No Assumed Duty Of

Confidentiality.

The Superior Court should not sanction an

attorney for violating an "assumption of

3 This Amicus Brief does not address a trial
court's statutory or rule-based power to sanction.
This brief addresses only the scope of and limitations

on a trial court's inherent powers.

- g -



confidentiality." Settlement negotiations and

settlement agreements are not automatically

confidential. To the contrary, litigants effectuate a

confidential settlement in one of two ways: they

obtain a court order sealing the settlement agreement,

or they agree to keep the negotiations confidential

and include a confidentiality provision in a

settlement agreement that is not filed with the Co~~rt:

~°°~ °.CJ. ~ pd',"',.S~' V. RO.~'O~agri Of ~~iGUuS}"iur'y~ G3 i .3u

772, 788 (3d Cir. 1994} (" [I] f parties cannot

demonstrate good cause for a court order of

confidentiality over the terms of settlement, they

have the option of agreeing privately to keep

information concerning settlement confidential, and

may enforce such an agreement in a separate contract

action"); Kratky Dore, Secrecy by Consent: The Use and

Limits of Confidentiality in the Pursuit of

Settlement, 74 Notre Dame L. Rev. 283, 385 (1999)("To

the extent that confidentiality is a settlement

objective, litigants will provide for it in various

ways in their agreement."); Shawger McCord, The Secret

to Keeping Settlements Secret, 33 No. 4 Litigation 45

(ABA 2007) (lawyers should not ~~presuppose that all

- 9 -



plaintiffs or parties will willingly stipulate to

confidentiality of the settlement").

The BBA has not located a case in which a court

sanctioned a litigant or counsel for violating an

~~assumption of confidentiality" of settlement

n~gotiaticllJ . To the cvr~trary, cases imposing

sanctions for disclosing allegedly confidential

information all involved a court order of

c~nfident;al;ty or an enforceable corl~ide~tiality~

agreement. E.g., Baella-Silva v. Hulsey, 454 F.3d 5,

11 (lst Cir. 2006) (affirming sanctions award for

violating confidentiality clause of settlement

agreement); Toon v. GJackenhut Corr. Corp., 250 F.3d

950, 953 (5th Cir. 2001) (affirming sanctions where

plaintiffs' counsel disregarded confidentiality

provision); Frank v. L.L. Bean, 377 F. Supp. 2d 233,_.

240 (D. Me. 2005) (sanctions for deliberate disclosure

of information subject to confidentiality agreement);

Microsoft Corp. v. Taiwan Trade Center, 989 F. Supp.

80, 83 (D.P.R. 1997} (plaintiffs issued press release

despite knowledge of pending motion to seal and

court's admonition that `gall settlement negotiations

were to be kept as confidential as possible and the

agreement was to be sealed").

- 10 -



This Court has previously declined to sanction a

lawyer for disclosing litigation information not

protected by a confidentiality order or agreement. In

In re Discipline of Attorney, 442 Mass. 660 (2004), an

attorney sent the deposition transcript of a state

police officer to the trooper's supervisor because the

lawyer believed the transcript demonstrated the

trooper's incompetence. Id. at 662-663. The issue

~n7~.S ~ahethE.'~ t~~t CO~1~UC ~ ~T1C~u ~`°.CA~..ii'c~ 2 ~iiiCca~

prohibition against engaging in `conduct that is

prejudicial to the administration of justice."

Because ~~the respondent's conduct violated no specific

statute, rule, order, regulation, or established norm

of professional conduct," the Court held that the

conduct was not "the kind of `egregious' interference

with the administration of justice inherent in

activities that unquestionably violate DR 1-102(A)(5),

`such as bribery, perjury, [or] misrepresentations to

a court."'4 Id. at 670-71 (quoting Matter of the

Discipline of Two Attorneys, 421 Mass. 619, 628,

(1996)) .

4 DR 1-102(A)(5) is now codified in the Rules of
Professional Conduct. Mass. R. Prof. C. 8.4(d).



In so holding, this Court refused to accept the

"open-ended rule" urged by bar counsel, permitting

sanctions for any "behavior that `by-passes' judicial

oversight." In re Discipline of Attorney, 442 Mass.

at 668. In particular, this Court did not want to

\\ y, n~ n r r n ~- n -F- ~ ~ ~ ~ L. l 1- ~-
~^~-~lu~i Nv~.cii~iali~i Sail:,t_.~Gilctl.~1C- d.il~% a~~OLt1~y

communication with any third party during the course

of litigation" or permit sanctions for ~~laws and rules

of p~t;~ntial random application or '~ir'~C~2ciL meaning. "

Id. (citing In re Ruffalo, 390 U.S. 544, 554-56 (1968)

(White, J. concurring) (`pan attorney [may not be

deprived] of the opportunity to practice his

profession on the basis of a determination after the

fact that conduct is unethical if responsible

attornevs would differ in appraising the propriety of

that conduct" (emphasis added)).

In addition, while the Rules of Professional

Conduct impose certain duties on lawyers governing

their relationship with adversaries and the court,5

5 For example, lawyers have a duty of candor to the
tribunal and a duty of fairness to the opposing party
and counsel. Mass. R. Prof. C. 3.3, 426 Mass. 1383
(1998), 3.4, 426 Mass. 1389 (1998). The rules also
address trial publicity, but prohibit only "public
communications" that a lawyer knows or should know
~~will have a substantial likelihood of materially

- 12 -



they do not impose a duty of confidentiality owed to a

lawyer's adversaries or their counsel.6 This Court

should decline to articulate such an assumed duty,

particularly because it may conflict with the lawyer's

duty to his or her client. See Lamare v. Basbanes,

418 Mass. 274, 276 (1994) (the "court will not impose

a duty of reasonable care on an attorney if such an

independent d~.~ty ~~~ould potentially conflict wTith the

duty the att~r~iey owes tv his or Ozer client") ; ~piriner

v. Nutt, 417 Mass. 549, 553 (1994) (refusing to impose

a duty on trustee's attorney to the trust

beneficiaries because ~~conflicting loyalties could

impermissibly interfere with the attorney's task of

advising the trustee").

Imposing an assumed duty on counsel to refrain

from discussing a pending settlement agreement when

there is neither an order nor agreement of

confidentiality has the potential to conflict with the

duty owed to the client. One can imagine many

prejudicing an adjudicative proceeding." Mass. R.
Prof. C. 3.6(a), 426 Mass. 1392 (1998).
6 The Rules comprehensively address a lawyer's duty
to keep client confidences. See Mass. R. Prof. C.

1.6, 426 Mass. 1338 (1998).
~ The BBA takes no position on whether Attorney
Goren had good reason to disclose the impending

settlement. Rather, the BBA's concern is the

- 13 -



situations in which disclosure of a forthcoming

settlement would serve the client's interest,

including: disclosure in parallel proceedings such as

divorce proceedings; disclosure to creditors or

insurers; and disclosure to regulatory authorities.8

Here, nothing in the record suggests that the

court ordered or the parties agreed that the

settlement negotiations would remain corfident~al.

T'rie Sup~rioL Cvu~t ap~ear~~i ~0 3~ase its ~~assum~tior~ of

confidentiality" on a professional duty that Attorney

Goren owed to other parties, their counsel, and the

Court. As set forth above, there was no such duty,

and the Superior Court abused its discretion in

holding otherwise.9

potential impact of a broad policy rule that could
improperly constrain lawyers throughout the
Commonwealth and affect their duty of loyalty to their
clients. Further, as this Court has articulated, it
is the potential for conflict, and not an actual
conflict, that must be weighed. Spinner, 417 Mass. at
554.
8 Indeed, when lawyers are negotiating with
distressed entities there may be circumstances - for
example if a lawyer learns the entity's financial
status is declining or a creditor seeks to advantage
itself by putting a lien on property - when the lawyer
may have a duty to his or her client to disclose what
he or she has learned and locate and join with other
creditors to force a bankruptcy petition or seek a
receiver or trustee in bankruptcy.
9 The BBA takes no position on whether, on remand,
the parties would be able to introduce evidence that

- 14 -



B. The Trial Court Has No General

Jurisdiction To Enforce The Rules Of

Professional Conduct.

While the BBA takes no position on whether

Attorney Goren's behavior violated any of the Rules of

Professional Conduct, the trial court was not

authorized (short of a finding of a violation of a

court order) to impose discipline absent explicit

findings that Goren's conduct was in bad faith and

~re~ udiced the admir~is ~r~~ ion o~ j ustice , 
to „~~,~,

attorney admitted to, or engaging in, the practice of

law in this Commonwealth shall be subject to [the

Supreme Judicial Court's] exclusive disciplinary

jurisdiction and the provisions of these rules...."

Matter of Fordham, 423 Mass. 481, 485 (1996) (quoting

SJC Rule 4:01, ~ 1(1), as amended 430 Mass. 1319

they had reached an agreement to keep the negotiations

confidential.
10 Thus, Appellees' argument that Attorney Goren

violated his duties to his client, Cheng Lee, does not

alter the rule the Amicus urges the Court to adopt.

Even a violation of a duty to a client is not grounds

for sanctions under a trial court's inherent authority

unless the attorney acted in bad faith and prejudiced

the administration of justice. Clients have other

mechanisms to protect their rights under the Rules of

Professional Conduct, including complaining to the

Board of Bar Overseers or filing a claim for legal

malpractice if the breach constituted negligence.

Moreover, if Attorney Goren truly did breach a duty to

Cheng Lee, the appropriate course would be to

compensate Cheng Lee, not to compensate other parties,

as the Sanctions Order here did.

- 15 -



(2000)). This Court has determined that the Board of

Bar Overseers - a centralized disciplinary office,

with established rules and procedures governing

attorney discipline - together with review and

ultimate sanction power retained by the Court, best

serves the Commonwealth. ~.~.L. yule 4:U"1, ~ 5, as

amended, 430 Mass. 1314 (1999); Cf. In re Shaughnessy,

442 Mass m 1012 1013 (2004 ) ( in _revie~nTing attorney

~'~.iSC1~'~i1I1c Ci~~iSlvi}.S ~i11S ~OLii~ iniiii ciii~~'~

~~substantial deference" to the board's

recommendation) .

Thus, a violation of the Rules of Professional

Conduct alone would not have been sufficient grounds

for the trial court to exercise its inherent power to

sanction. Rather, as set forth below, the trial court

must also find that the attorney prejudiced the

administration of justice and acted in bad faith.l1

C. A Trial Court's Inherent Authority To

Sanction Attorneys Is Limited To

Violations Of Court Orders Or To

Prevent Prejudice to the Administration

of Justice .

A trial court's inherent power to sanction can be

exercised 1. ) to enforce its lati~ful orders; or 2 ) to

11 The BBA takes no position on whether the Superior
Court made such findings or could do so on remand on
the record in this case.
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impose fairness, dignity, and decorum in the judicial

proceeding itself. See Avelino-Wright v. Wright, 51

Mass. App. Ct. 1, 5 (2000) (sanction may be imposed

for "disobedience of a court order" or ~~for conduct

which flouts the authority of the court or obstructs

and impedes the orderly course of a legal proceeding")

(citing Beit, supra at 859; Clark v. Clark, 47 Mass.

App. Ct. 737, 743-44 ;1999)~~.12

Belt reiterated tine ~ow~L of t r1ci1 couLts to

sanction lawyers for disobeying a court order. In

Befit, counsel failed to appear for a scheduled trial

without having obtained a continuance. The court

assessed costs in the amount of $450, and this Court

affirmed, stating, " [w] e hold that a judge may assess

costs against an attorney who fails to appear at a

scheduled trial without having obtained a timely

continuance." Befit, 385 Mass. at 854. The Befit Court

relied on the trial court's `inherent power" to make

its ~~lawful orders effective." Id. at 859. It was

12 Trial courts have the inherent power to ~~impose

silence, respect, and decorum, in their presence, and

submission to their lawful mandates." Sommer v.

Maharaj, 451 Mass. 615, 621 (2008) (citing Chambers v.

NASCO, 501 U.S. 32, 43 (1991)). ~~Implicit in the

constitutional grant of judicial power is `authority

necessary to the exercise of (that) power."'

Befit, 385 Mass. at 859 (quoting O'Coins v. Treas. of

the County of Worcester, 362 Mass. 507, 510 (1972)).

- 17 -



only in the ~~exercise of that power" - to enforce its

orders - that the Court affirmed sanctions against an

attorney whose conduct "delay[ed]" the case and

~~squander[ed] limited judicial resources." Id. at

860-861 (emphasis added); see also Sommer v. Maharaj,

451 1~lass. 615, 622 (2UU6j (sanctioned party "flouted"

orders "at every turn").

Other cases confirm the trial court's pocaer to

sancti.ori atto~:neys ic~r conduct that occurred in the

court's presence. In Clark v. Clark, the Appeals Court

affirmed the imposition of sanctions against an

attorney for "bombastic behavior" during trial,

including "disparaging remarks" about "opposing

counsel and the judge [and] walking out of the

court room during the cross-examination of her client

without permission after having been warned by the

court that such conduct could result in criminal

contempt ." 47 Mass. App. Ct. 737, 744 (1999).

In Avelino-Wright, the Appeals Court affirmed an award

of sanctions against counsel for a laundry-list of

wrongful conduct including directing her client not to

cooperate with a court-appointed guardian ad litem,

filing "many vexatious and harassing motions," and
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"violating the court imposed restraining order .

." 51 Mass. App. Ct. at 3.

A trial court's inherent authority to sanction,

however, is not so broad as to pull within its sphere

all conduct that may cause delay but does not violate

some order, rule, or directive from the court or does

not occur in the court's presence. Notwithstanding the

Superior Court's reliance on Beit to sanction Attorney

Goren, Belt did not hold tnaz a judge nas the inherent

power to sanction any attorney who delays claims or

wastes resources. Such power would be extraordinarily

broad, would have virtually no checks, and could be

applied arbitrarily in a large number of cases.

Because trial courts are not charged with

enforcing the Rules of Professional Conduct, and

because the inherent power to sanction must be

narrowly construed, trial courts cannot sanction an

attorney based solely on the fact that he or she

caused delay. The exercise of the inherent power to

sanction must also depend on a finding that the

conduct and any resulting delay prejudiced the

administration of justice. This Court has defined

conduct prejudicial to the administration of justice.

It is not ~~all conduct which is illegal but rather
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those activities [such as bribery, perjury,

misrepresentations to a court] which undermine[] the

legitimacy of the judicial processes" or "conduct

flagrantly violative of accepted professional norms."

Matter of the Discipline of Two Attorneys, 421 Mass.

61~, 628-2y ~1yyb) (aiteraLions in originaij (quoting

Florida Bar v. Pettie, 424 So.2d 734, 337-38 (Fla.

1983) ; Metter of Hinds, 449 Ao 2d 483 (Na Jo 1 82)) o

~ . ~v"'i~~c L~'ZsE?~~g~ii1~ i ~u~ ~iii32~cii v

Authorit~r To Sanction, A Trial Court
Must Find The Attorney Acted In Bad
Faith.

"An award of attorneys' fees should be reserved

for rare and egregious cases." Police Comm'r of

Boston v. Gows, 429 Mass. 14, 19 (1999). Thus, where

an attorney's purportedly sanctionable conduct occurs

outside the courtroom, a trial court must also find

that the attorney acted in "bad faith, vexatiously,

wantonly, or for oppressive reasons." Roadway

Express, 447 U.S. at 766. "Bad faith may be found,

not only in the actions that led to the lawsuit, but

also in the conduct of the litigation-." Gows at 766

(quoting Hall v. Cole, 412 U.S. 1, 15 (1973); cf. Gos

v. Brownstein, 403 Mass. 252, 257 (1988) (sanctions

must be "predicated on a finding of willfulness, bad
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faith, or fault, unless it is clear that such a

determination was implicit and warranted" (citation

omitted)).

To determine bad faith, a court may consider a

number of factors such as "the severity of the

violation, the legitimacy of the party's excuse,

repetition of violations, the deliberateness vet non

of the misconduct, mitigating excuses, prejudice to

tiz~ atl~er side aflcz to the operations of the court, and

the adequacy of lesser sanctions." Sommer, 451 Mass.

at 621.

E. Policy Considerations Favor Clear

Guidance For Trial Courts And Lawyers

About The Scope Of A Trial Court's

Inherent Power To Sanction.

Policy considerations support the articulation

of a clear rule that, when there is no violation of a

court order or improper conduct before the trial

court, a trial court may not sanction an attorney

unless it makes specific findings that the conduct was

sufficiently grave so as to prejudice the

administration of justice and the lawyer acted in bad

faith. Such a rule will protect litigants and prevent

the adversary process, which is by nature often
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contentious, from devolving into a side-show of

allegations of attorney misconduct.

If trial courts have far-ranging power to

sanction lawyers for out-of-court conduct not

violative of any rule or order, based only on a

finding of delay, litigation adversaries will have an

incentive to present the trial court with claims of

attorney misconduct based on nothing more than the

ordinary frustrations ~f 11L1gc1t1C7't~l. Such an

incentive would ultimately harm litigants. As one

commentator noted when discussing the judicial power

to sanction, ~~[i]ndividual plaintiffs and their

lawyers are particularly vulnerable to threats of

sanctions," in part because ~~a motion for sanctions is

a relatively low stakes gambit for" a defendant,

particularly a corporate defendant. Wilkins, Who

Should Regulate Lawyers, 105 Harv. L. Rev. 799, 842

(1992). Any incentive to divert litigation into

disputes over attorney misconduct could well generate

~~satellite litigation, and a new `cottage industry "'

of competing claims of professional misconduct to

trial courts - a result this Court wisely has sought

to avoid in other contexts. See Van Christo

Advertising v. M/A-Com/LCS, 426 Mass. 410, 422
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(1998)(declining to adopt federal court's more

stringent interpretation of Mass. R. Civ. P. 11),13

Because there was no order or evidence of an

agreement to keep the settlement negotiations or the

settlement itself confidential, and Attorney Goren's

conduct occurred outside the presence of the court,

this Court should clarify that the Superior Court's

Sanctions Order mad be sustained onl~~ on findings hat

Att~rn~y Goren's conauct prejuaiced the adrninistra~iori

of justice and was undertaken in bad faith. The BBA

takes no position on whether the Superior Court

properly made such findings or could make such

findings on remand on the record in this case.

II. A TRIAL COURT SHOULD ORDINARILY CONDUCT AN

EVIDENTIARY HEARING BEFORE RESOLVING

DISPUTED FACTS IN MAKING THE NECESSARY

FINDINGS OF PREJUDICE TO THE ADMINISTRATION

OF JUSTICE AND BAD FAITH.

Where neither the conduct at issue nor its effect

on the case was witnessed by the court, and the

parties dispute the relevant facts, the Superior Court

should convene an evidentiary hearing during which the

affected lawyer may offer his or her own evidence and

13 The Rules of Professional Conduct prohibit
lawyers from presenting or participating in presenting
~~disciplinary charges solely to obtain an advantage in
a private civil matter." Mass. R. Prof. C. 3.4(h).
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cross-examine witnesses. While there appears to be no

factual dispute about Attorney Goren's conduct, the

parties are divided as to whether the record

sufficiently discloses the effect of Attorney Goren's

conduct on the fate of the settlement.14 For example,

it appears that one Trade Creditor plaintiff was

unhappy with his pro rata share of the settlement

amount, and the Workers became concerned that, once

aware of the settlert~ent, nor-party trade credi~ors

would challenge it. A570-71. Thus, to the extent there

was a need to resolve a genuine factual dispute about

whether Attorney Goren's letters caused the settlement

to fall apart or whether other parties were simply

trying to avoid a settlement they regretted, such a

dispute (and others like it) should have been resolved

by an evidentiary hearing,ls

14 The BBA takes no position on the complicated
factual record before the Court.
is This Court need not resolve the extent of a trial
court's duty to hold an evidentiary hearing in all
circumstances prior to sanctioning counsel. But if
the alleged misconduct occurs outside the presence of
the court and is not a violation of a court order, and
if there is a dispute of fact as to the effect of the
alleged misconduct on the administration of justice,
the Superior Court should hold an evidentiary hearing
before imposing sanctions.
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"A troublesome aspect of a trial court's power to

impose sanctions, either as result of a finding of

contempt, pursuant to the court's inherent power, or

under a variety of rules is that the trial court

may act as accuser, fact finder and sentencing judge,

not subject to restrictions of any procedural code and

at times not limited by any rule of law governing the

severity of sanctions thaw may be imposed." ~~ac~ler

Frods. v. Cohen, i46 r .3d 1L b, i28 ~~d Cir. 1y~8) .

`Unfairness and abuse are possible, especially if

courts were to operate without any framework or cap on

their power to punish." Id. at 130 (holding that the

size of the punitive sanction on an attorney was

"sufficiently substantial" to require the ~~procedural

protections appropriate to a criminal case").

"Like other sanctions, attorney's fees certainly

should not be assessed lightly or without fair notice

and an opportunity for a hearing on the record."

Roadway Express, 447 U.S. at 767. This Court has held

that an attorney subject to sanctions must be accorded

"fair notice and a reasonable opportunity to be

heard." Beit, 385 Mass. at 862. "Without procedural

safeguards, `serious due process problems would result

were trial courts to use their inherent power, in lieu
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of the contempt power."~16 Id. at 860-861. While

minimum due process - notice and an opportunity to be

heard - may be sufficient to protect an attorney

subject to sanction when the conduct at issue occurred

in the trial court's presence,l~ or where it is

undisputed that the attorney violated a court order of

which the attorney had notice, it should not be deemed

sufficient when the sanctionable conduct did not occur

ir-i a ~c~urt pr~ceeaing ar violate a court oraer ana t~i~

parties genuinely dispute the relevant facts regarding

prejudice to the administration of justice or bad

faith.

16 A court can proceed on a complaint for indirect
criminal contempt for the violation of a court order
occurring outside the presence of the court. "A
charge of criminal contempt must set forth allegations
that there was a clear, outstanding order of the
court, that the defendant knew of that order, and that
the defendant clearly and intentionally disobeyed that
order in circumstances in which he was able to obey
it . " Furtado v. Furtado, 380 Mass . 137, 145 (1980) .
A lawyer defending a charge of contempt would be
entitled to all of the protections afforded criminal
defendants, including the right to counsel, to be
presumed innocent, and that the charge be proved
beyond a reasonable doubt. Id. at 142.
l~ A court may employ a summary contempt proceeding
for cases in "which the contumacious conduct occurred
in the presence of the judge" and ~~when essential to
the orderly administration of justice." Furtado, 380
Mass. at 140 n.3 (citing Opinion of the Justices, 314
Mass. 767, 784 (1943)).
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"The fundamental requirement of due process is an

opportunity to be heard upon such notice and

proceedings as are adequate to safeguard the right for

which the constitutional protection is invoked." Link

v. Wabash R. Co., 370 U.S. 626, 632 (1962) . "The

adequacy of notice and hearing respecting proceedings

that may affect a party's rights turns, to a

considerable extent, on the kn~wle~ge which the

circurnstalices snow such party may pe taken 'co nave of

the consequences of his own conduct." Id. at -632. In

other words, the extent of the due process may depend

on the foreseeability of the type and severity of the

sanctions.18 Whether a sanctions order can stand on

appeal "depends not on power but on whether it was

within the permissible range of the court's

discretion." Id. at 633.

18 An attorney who violates a discovery order is

deemed to know that the potential ramifications

include the assessment of costs and fees under Mass.

R. Civ. P. 37, as amended, 423 Mass. 1406 (1996). An

attorney who fails to prosecute an action or violates

an order of the court is deemed to understand

dismissal is a possible result under Mass. R. Civ. P.

41, 365 Mass. 803 (1974). An attorney who files a

frivolous pleading with no good faith basis in law or

fact knows he may be assessed his adversaries' fees

and costs under Mass. R. Civ. P. 11, as amended, 456

Mass. 1401 (2010). It is unlikely that an attorney

would expect a sanction for violating an assumption of

confidentiality not expressed in an order or binding

agreement.
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Accordingly, trial courts should tailor the

process required when attorneys are subject to the

court's inherent power to sanction. See Ramsdell v.

Doliber, 59 Mass. App. Ct. 446, 451 (2003) (~~In a

civil case, what constitutes an appropriate response

to the noncompliant behavior of an attorney will vary

in the circumstances of each case"). A trial court

should held an evidentiary hearing before imposing

sanctions when there are genuine factual disputes

about (1) the attorney's conduct, e.g. because the

court did not witness the conduct and there is no

clear violation of a court order; (2} the effect of

that conduct on the administration of justice; or

(3) the attorney's good or bad faith.

Most trial courts take evidence before

sanctioning counsel for out-of-court conduct. For

example, in Ryan v. Astra Tech, in the face of

stringent denials from a lawyer accused of attempting

to communicate surreptitiously with his client during

a deposition, the trial court, before reaching a

conclusion about the lawyer's conduct, heard testimony

from both the plaintiff and the court stenographer.

772 F.3d 50, 53 (1st Cir. 2014). In Cahaly v.

Benistar Prop. Exch. Trust Co., the trial court took
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eight days of evidence and made comprehensive findings

of fact to decide whether a law firm's failure to

produce responsive documents during trial warranted

sanctions. 85 Mass. App. Ct. 418, 420, 428-229 (2014)

(remanding for the trial court to determine, based on

its assessment of "the credibility of witnesses" and

the weight of the evidence, whether sanctions were

warranted considering the lawyer's "good faith and the

nature and effect oz the violations"j.

Requiring an evidentiary hearing when there are

factual disputes about the conduct, its effect on the

administration of justice, or the lawyer's good or bad

faith, is consistent with the extensive procedural

protections afforded to attorneys in the Commonwealth

in bar discipline proceedings. Lawyers facing bar

discipline may be represented by counsel. They have

the right to an adjudicative hearing with review by a

Single Justice of this Court. S.J.C. Rule 4:01, ~ 8,

as appearing in 453 Mass. 1310 (2009). They have the

right to present evidence to mitigate the purportedly

unethical conduct of which they are accused. In re

Discipline of an Attorney, 448 Mass. 819, 830 (2007).

Indeed, they are entitled to subpoena witnesses, offer

evidence, and cross-examine the witnesses offered by
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bar counsel. See In re Foley, 439 Mass. 324, 336,

n.13 (2003) (~~Attorneys in bar discipline proceedings

are entitled to due process rights The right to

cross-examine witnesses and the right to present

evidence in one's defense are essential elements of

due process"j; S.Q.L. Rule 4:U"l, ~ 22, as appearing in

425 Mass. 1330 (1997).

Finally, an evidentiar~.~ hearing will aid the

Trial court because and award of saric~ions must "be

limited to the resources wasted or expenses incurred

needlessly," Clark, 47 Mass. App. Ct. at 744, and only

~~compensate the aggrieved litigant for the actual loss

incurred by the misconduct of the offending

party." Avelino-Wright, 51 Mass. App. Ct. at 5

(emphasis added); see also Commonwealth v. Rogers, 46

Mass. App. Ct. 109, 113 (1999) (sanctions must "relate

to the resources wasted or unnecessarily expended as a

result of the attorney's conduct").

Here, the parties dispute whether the Superior

Court had admissible evidence before it (as opposed to

attorney argument) that it was Attorney Goren's

conduct that caused the settlement agreement to

collapse, as opposed to the buyer's remorse or cold

feet of other parties. None of the parties to the
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settlement agreement who withdrew - the Workers and

one of the Trade Creditors - offered sworn testimony

that they did so because of Attorney Goren's

solicitation letters. If this Court determines that

there were genuine disputes of fact regarding the

effect of Attorney Goren's conduct on the

administration of justice or his good or bad faith,

tre Court should conclude that P_ttorney Goren had the

~'1yi1~ ~G C.rOjJ-CXCIILLZIIC~ W1~ii~SS~S~ ctii~ Oii~i r'i1S Off' r'i~i

own evidence by means of an evidentiary hearing,19

CONCLUSION

The Boston Bar Association respectfully submits

that the Court should vacate the Sanctions Order and

remand for further proceedings consistent with the

principles articulated in this brief.

'9 The BBA takes no position, however, on whether

Attorney Goren waived, or could have waived, such a

hearing.
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